NCOLN'S INN. 


REPORTS 
© A 8 E S 


Ax and ApJuvce | in the COURT of 


KING's BENCH, 


IN THE 


Seventh, Eighth, Ninth, and T enth 


"Winn, of his late Majeſty Ring 
GEORGE the Second. 


| During which Time 5 
The Right Honourable the Earl of HaxDwicks was 
| Lord Chief Juſtice of that Court. | 
With Tables of the Names of the Caſes and Principal Matters. 
Jo which is prefixed, 
A Pd for rendering the Laws of England 
 CLBAR and CERTAIN, 


Humbly offered to the Conſideration of both Houſes of | 
e PARLIAMENT. 
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Learned Men, who have employed their Time in tranſmitting to 
Poſterity, with Accuracy, Preciſion and true Judgment, an Hiſtory 
of CAs Es of Weight and Difficulty, falling within their own 
Experience, have been real Benefactors to the Public; and their 

= Memory 1 1s and ever will be treated with due Eſteem. | 
„ „ Pref. to Judge Fos r ER's Crown Law. 
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ADVERTISEMENT, 


HE following caſes were taken by a gentelman of conſider- 

* able buſineſs at the bar of the King's Bench, during the time 
that lord Hardwicke preſided in that court. They have been peruſed 
and approved by ſome perſons eminent in the law; by whoſe ad- 
vice, and under whoſe inſpection, the editor has committed then 


to the preſs. 


Some of the caſes in this collection are already in print, in the 
reports of fir John Strange z but ours have the advantage of theſe in 
this reſpect, that they are fuller and more circumſtantial, both in the 
Nate of the fats, and in the arguments of the bar and bench ; for 
it has been laid down lately by a very great authority, that be rs the 
BEST reporter, who relates the GREATEST nuiber of the circumſtances 
| of a caſe, and the reaſons of the judges, MosT at large. And indeed, 
by too earneſt a deſire to be conciſe, the reporter often becomes 5 
obſcure: an error of the 01 kind, and which i is here carefully 


avoided. > N 
As theſe caſes are | publiſhed without any name of distinction, 
- and without any recommendation of authority, they have nothing 
to rely on but their own intrinſick worth, whatever it is; and hat, 
it is hoped, will be ſufficient to fupport them, as it has done ſome 
books, which came into the world as naked and friendleſs as this; 
but which ſoon broke through the obſcurity of their birth, by the 
luſtre of their merit, and are now of eſtabliſhed reputation, and re- 
cogniſed by every court of judicature in the kingdom: ſo univerſally 
true it is, (what was ſaid by a very great man, the iGnesT J/wving 
ornament of the law) that every caſe: wELt reported, ſpeaks for "itſelf; 
and reafon is the BEST authority: and indeed, in matters of ſcience, 
no other authority ought to be ſubmitted to. All therefore that the 
editor has to wiſh, is, that theſe reports may have leave to ſpeak 
for themſelves, and that REasoN, with reſpe& to them, may be 
allowed to ſtand 1 in the place of authority. 
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FOR RENDERING THE 8 8 
3 LAWS or ENGLAND 
CLEAR any CERTAIN. 


* 4A War: 
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CERTAINTY 7s % eſſential to a. law, that a lau without it cannot 

be juſt. For if the trumpet gives an uncertain ſound, who ſhall 
prepare himſelf to the battle? So f 7he lam has an uncertain 
ſenſe, who ſhall obey it? A law, therefore, ought to give warn - 
ing before it firikes : and it is a true maxim, that the beſt law 

leaves leaft to the breaſt of the judge; which is effefted* by 
CERTAINTY. |  ___Loxrp Bacon: 


It is an abuſe that the laws and cuſtoms of the realm, with their 
occaſions, are not put into writing, whereby they might be 
known by all men. - | MIRROR oF JusTICEs. | ö 


3 


TOTHING conduces more to the peace and proſpe- 
N rity of a nation, than good laws, and the due execu- 
tion of them. Theſe give life to a ſtate, and are 
the bulwark, fence, and ſecurity of men's lives and fortunes: 

It is the happineſs and glory of a kingdom, that judgment ſhould ane g. 24, 
run down as water, and righteouſneſs as a mighty ſtream ; that 
judges ſhould attend more to the merits of the cauſe before 
them, than to the quality of the perſons intereſted ; and that 
juſtice may be duly adminiſtered, withdut having its current 
ſtopped by corruption, fear of man, or reſpect of perſons, 
agreeable to the golden rule of Magna Charta, nulli negabimus, c. 23 
nulli vendemus, nulli diſteremus juſiitiam. To the end, therefore, 
that thoſe in whoſe hands the balance of civil juſtice is put, 
may. hold and manage it ſkilfully, ſteadily, equally, and uni- 
2 3 formly; 
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formly ; and people may be ſatisfied that their cauſes are not 
determined by humour, caprice, or partiality ; great care hath 

been taken, in all nations, to preſerve and publiſh, from time to 

time, the moſt remarkable judgements and reſolutions of the 

higher judges; to ſerve not only for a directory in the like caſes 

3 Co. 18, to themſelves, according to the rule, uv: eadem ratio, ibi idem jus; 
| and to lawyers who have occaſion to plead before them, but alſo 
as a pattern to judges who act in a lower ſphere, under the control 

and correction of the ſuperior courts, to copy after in their pro- 


Prov. 8. 20. Ceedings, and lead them in the paths of judgment. 


Lib. 7. c. 273, The Romans, whom God, according to Zonaras, made choice of 
fo give the world a ſample of his juſtice, and whoſe laws are received 
all over Europe, where they are not contrary to the municipal 
laws and cuſtoms of each country, had, in the beginning, but 
very few laws, which were engraved in twelve tables of braſs, 
and conſiſted of the chief maxims of government, ſelected out of 
the Grecian laws, the laws of Rome under the kings, and the 

Lib. de Orat, Cuſtoms of the, place, having in them, as Cicero ſays, every thing 
uſeful and good in the books of the philoſophers. | LS” 

The firſt interpreters of the Roman law, were the ſenators and 
nobles, whom Romulus enjoined to give advice to their clients, 
that is, to ſuch as were put under their protection. The P/e- 
beians ſheltered themſelves under ſome powerful ſenator, who 
was obliged to aſſiſt them with his advice in the management of 
their affairs, explain the law, and do them all manner of good 
offices, | | 

The right of interpreting the laws was afterwards veſted in 
the College of Pontiffs, when the Romans thought proper to mix 
law with religious ceremonies, All thoſe, however, whoſe parti- 
cular application and abilities had rendered them knowing in the 
law, undertook to reſolve ſuch doubts as were brought to them ; 
but their anſwers were of no great weight in the time of the re- 
public, nor even under Auguſtus, though he allowed them to give 
their opinions publickly. 8 | | 
Publius Papirius was the firſt Roman who applied himſelf ſeri- 
_ ouſly to the ſtudy of the law: he made a collection of the regal 
laws in the reign of Tarquin the Proud. | 
Appius Claudius was employed in digeſting the law of the 
twelve tables, which was not finiſhed until the year 304, after 
the foundation of Rome, or 446, before the Chriſtian æra. 
Sextus Alius, about the year of Rome 545, (A. C. 205.) com- 
poſed a book of the elements of the law, intitled Tripartita; be- 
cauſe it conſiſted of the law of the twelve tables, the interpreta- 
tions of the lawyers, and caſes of law. 

Lib, de claris o: Marcus Manilius was a very great lawyer. © If any one ſhould 

9 aſk me, ſays Cicero, who deſerved the name of a lawyer, I 
would anſwer, twas that man who had a perfect knowledge of 
the laws and cuſtoms of the place where he profeſſes it, and Knew 
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how to put it in practice; and if I muſt produce examples, I 


would name Sextus Ælius, Marcus Manilius, &c.” | 
Quintus Mucius Scevola, fon of Publius, was a very great law- 
yer, tribune of the people, conſul and pontifex Maximus. He 
had the art of expreſſing a great deal in a few words; and was 
always a cloſe reaſoner. He was maſter of a pure and florid 


- 


ſtyle, and his thoughts were ſublime and ſolid. He was,” ac- Ibid: 


cording to Cicero, © the moſt eloquent amongſt the lawyers, and 
the beſt lawyer amongſt the men of eloquence.” - 


Carus, one of the moſt celebrated lawyers that Rome ever bred, 


wrote many books which contributed to compoſe the digeſt. 
He flouriſhed under the emperors Antoninus Pius, and Marcus 
Aurelius. x 5 | | 
Papinian was maſter of requeſts, treaſurer, and captain of the 
guards to the emperor Septimius Severus, by whom he was highly 


eſteemed. He was called the Aſylum of Right, and Treaſure of 


the Laus; and was eſteemed the moſt ingenious and learned of 
all the fraternity. | | 
Under the emperor Septimius Severus, Papinian, aſſiſted by the 
celebrated civilians Paulus and Uſpian, fat as prefæctus prætorio, 
or chief juſtice, at Tor, which was the moſt eminent ſtation in 
the empire. And in the code, we have a reſcript, or decree, 
made at York, in, the name of the emperor and his fon Antonmus. 
After Caligula had murdered his brother, he would fain have 
perſuaded Papinian to juſtify the deed ; but he anſwered; it was 
much eaſier to commit parricide than to juſtify it. This drew 
upon him the emperor's reſentment, who ordered him to be be- 
headed. Cujacius ſays, there never was ſo great a lawyer be- 
fore, nor ever will be after him.” 
— Though there were many other lawyers of extraordinary merit 


Dio. Caſſius in 
Vita Seveii. 


Lib. 3. Tit. 32. 


Epiſ. Ded. to the 
Theod. Code. 


and reputation, among the Romans, we ſhall mention only the 


celebrated Tribonian, who was particularly commiſſioned, by the 
emperor Juſtinian, to reduce all their writings into order. He 
was accounted the brighteſt, and moſt ſkilful, lawyer of his 


time, and to have an univerſal knowledge of all ſciences. His 


great parts quickly raiſed him to the higheſt preferments, and 
procured him the eſteem and confidence of Juſtinian. It was 
by his advice, the emperor undertook the abridgment of the 
civil law, which, till then, lay diſperſed in an infinite number 
of books. And the emperor's ſucceſs in that great undertaking 
was entirely owing to his care and labour. LE | 
Before Juſtinian's time, there was no authentic collection of 
the Anſivers and other writings of the lawyers ; which. lay ſcat- 
tered in above two thouſand volumes, and the contradictions in 
them were alone ſufficient to render the reading of them utterly 
uſeleſs. 1 HY | 
To remedy theſe inconveniences, and facilitate the knowledge 
of the laws, Juſtinian, in the year 528, ſignified his pleaſure to 
Tribonian, and other famous lawyers, to make a general compi- 
KN | lation- 
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lation of the beſt and moſt uſeful conſtitutions of the emperors 
his predeceſſors, and all his own to that time. This collection 
is called the Code. 

Hl e likewiſe formed a project of collecting the beſt of the 
writings of the lawyers; and by that means making a compleat 
body of the civil law ; to which alone recourſe might be had, 
without the trouble of conſulting all thoſe other volumes which 
had introduced ſo much confuſion. This excellent compilation 
was begun by Tribontan, and fixteen other able lawyers, in the 
year 539, and finiſhed the fixteenth of December, 533, and was 
called the Dzge/t, or Pandects F. 

Whilſt the digeſt was compoſing, the emperor laid his com- 
mands upon T; ribontan, Theophilus, and Dorotheus, to make an 
abridgement of the firſt principles of the law, for the benefit of 
young ſtudents, who ſhould apply themſelves to that ſcience. 

- Theſe three perſons were fo diligent, that in the year 533, this : 

þ ”— collection was publiſhed under the title of In/t:tutes. 4 

| In the year 534, there was a ſecond edition of the Code pub- 

liſhed, with alterations and additions, and called Codex Repetitæ 
Preeledtionis ; ; that is, 7he Code reviſed, corrected and augmented. 

During Juſtinian's life, the body of the civil law conſiſted only AY 
of three parts, the Inſlitutes, Digeſts, and Code; but after his 9 
death, the fourth part was compoſed out of his Conſtitutionc, 
and called Novels 4 +. Theſe form the fourth and laſt part of the 
civil law. 

This valuable treaſure of antiquity, contains the ned pre- 
cepts of the law of nature and nations, as well as all the princi- 
ples of morality. It has been received by all nations, even by 
the Turks, who, notwithſtanding the antipathy they have to any 
thing of Chriſtian growth, have tranſlated the Roman law into 
their own language, and follow its deciſions in matters to 

Monſs. Ferie Which the Alcoran cannot be applied. It is in this treaſure 

T7 as may find the moſt perfect collection of natural reaſon and 

| equity, applied to all the tranſactions and intercourſes between 2 
man and man. It is a maſter-piece of wiſdom, honeſty, politics, 3 
prudence, juſtice, and equity. | 

Theſe collections of the Roman lawyers, and the determina- 
tions of the imperial chamber, the rotæ of Rome, Genoa, and 
.other ſovereign courts in Spain, Portugal, Italy, Germany, Hol- 

; land, and Flanders, committed to writing by learned men (many 

| of whom were employ ed by the ſupreme powers in their re- 
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| | * Codex properly ſignifies a book in ſheets, which comes from a cuſtom among 

| the antients, of writing upon the bark of trees, before the invention of Paper. This 
= name was given, by way of excellence, to the imperial conſtitutions. 

| + Digeſt, from Digero, is a methodical collection; and Faulen, from æar, 


omne, and beef, complector, is a comprehenſive collection. 5 
& + Ruaſe conſtitutiones et ot: codicem Fuſtiniani repetitæ a. promulgate. 
5 
-Uj acius. 5 
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ſpective countries) are laſting monuments of the great abilities of 
Judges and lawyers, and ſufficiently ſhew that zondum aſt rea 
terras reliquit. | | 

In France, monſr. Louet, monſ. Le Petre, the authors of e 
Journal du Palais &, and le Journal des Audiences, and others, have 
collected the judgments and ſentences of the parliament and ſo- 
vereign judicatures there; which monſr. De la Ville compiled, in 
the year 1692, into a Dicfionaire des arrets, that was continued 
afterwards, and greatly improved, by monſr. Pierre FJagués 
Brillon. | | WF 

In Scotland, king James V. who inſtituted the Court of Seſ- 
ſion, ordered one of the lords to keep a journal of the deciſions: 
which province many have performed different ways. * Some 
have made promiſcuous collections of deciſions, ſtatutes, and 
cuſtoms. Others have obſerved only the deciſions of their own 
time (+ ſome of which are digeſted under alphabetical heads of 
law) and þ others have committed them to writing according to 
the order of time they were pronounced. : 

Many of theſe collections were not printed until Mr. Home 
publiſhed them in the year 1741, in the form of a dictionary, 
which contains all the deciſions of the court of ſeſſion; from the 
year 1540, to 1691. 25 | 

They are ſtill continued to be taken by a proper perſon, called 
the Collector of the Deciſions, to whom the dean and faculty of 
advocates there pay a yearly ſalary; and we find that even the 
preſident of the court of ſeſſion has ſometimes condeſcended to 


inſpect thoſe compilations; for Mr. Home tells us, that grati- Decivons fem 


tude obliged him to acknowledge the aſſiſtance he had from a 
certain great man in his undertaking. <** When I mention the 
preſident of the ſeſſion, ſays he, to be the man, and that he 
has found leiſure to look into the work, the world will not be 
_ ſurpriſed; when they reflect upon that benevolence of temper 
and affability, that fondneſs to protect and encourage whatever 
has the ſhew of riſing merit; virtues interwoven in his nature; 
and exerting themſelves in all his actions, &c. | : 

But to come to our own country. It is probable that the 


profeſſors of the law began to collect caſes very early; for though sir 5:1» Davis 


our reports at large, which are publiſhed, begin with Edward 
III. and the broken caſes of elder times, which are ſcattered in 


— — 


$ This journal was begun in the year 1672, by C. Blondeau, and by G. Gueret, 
advocates in the parliament of Paris. It conſiſts of the judgments and ſentiments 
of ſeveral courts in the different provinces, where the French parliaments ſat. 
As Sir James Balfour, Sir Milliam Oliphant, Sir Robert Spotiſivood, and Si 
Themas Hope. OT; 

+ Sir Thomas Nicholſon, Sir George Auchinlec, and Sir George Lockhart. 

t As the Author of Sinclair's Practics, Sir Richard Maitland, Thomas earl of 
Haddington, Sir Andrew Gibſon, Sir John Gilmour, James viſcount of Stair, Sir John 
Baird, Sir John Niſbet, Sir Peter Wedderburn, Sir David Falkoner, Sir Roger Heg, 
Sir Patrick Lyon, and Sir John Lauder. | ; | 
| | b the 
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the abridgements, are not found higher than the time of Henry 
III. yet certainly there were other reports digeſted into years 
and terms, as antient as king William the Conqueror, as appears 


by what Chaucer writes of the ſerjeant at law ; 


% 


In terms had he caſes and doom's all 
That fro the time of K. W. were fall. 


A long time after the courts of juſtice were ſettled at Ve- 
minſter- Hall, we find no regular collection of printed caſes, ju- 
diciouſly argued and adjudged there. The oldeſt collection of 
reports we have, is that which was originally compiled, Mr. 


Selden ſays, by Richard de Winchedon, who lived in the reign of 


Edward II. when the caſes here reported were adjudged. Theſe 
reports were ſolemnly recommended to the preſs by that great 
oracle of the law, the lord chief juſtice Hale, upon occaſion of 
the authorities cited ont of them in Sacheverell and Frogatt's caſe, 
and were publiſhed by Sir John Maynard, ſerjeant at law, with 


the approbatiom of the chancellor and all the judges. 


Fhe reports of adjudged caſes, which Bracton calls, the Fudg- 
ments of the Fuſt, were eſteemed ſo beneficial to the public, that 
ſome of our kings took care to tranſmit them to poſterity ; and 


for that purpoſe Edward III. and ſeveral of his ſucceſſors in their 


__ reſpective reigns, appointed four able and induſtrious men, pro- 


bably choſen out of the inns of court, to report the judicial deci- 
fions in the ſuperior courts of juſtice ; that thoſe judgments 
which were given there, might be eſtabliſhed by time and 
uſage; that ſimilar cafes might receive uniform and certain de- 
terminations ; and that all the judges and juſtices in all the ſeve- 
ral parts of the realm might, as it were, with one mouth, in all 
men's actions, pronounce one and the ſame ſentence. 

The reporters, thus appointed by the ſtate, had fixed ſalaries 
from the government as a proper reward for their labours, which 


have been long ſince publiſhed in ſeveral volumes, called the 


Year Books and Terms or Annals of the Law, and contained the 
arguments of the counſel at the bar, and the reſolutions of the 


judges on the bench, from firſt Edward III. to twelfth Henry 


VIII. being near two hundred years. After which time this 


method was diſcontinued. It is very remarkable that there are 
no memorials extant, who thoſe reporters were, not ſo much as 


the initial letters of their names; but lord Cote extols their dili- 
gence, and metaphorically tells us, that if it had not been for 
their writings, the judgments of ſo many ſages of the law had, 
with their bodies, been worn away with the worm of Obli- 
VION. | | 

The next reporter in order of time, was Mr. Plowden, of the 
Middle-Temple, who collected two volumes of cafes from 2 Ed. 6 


to 22 Elz. for his private uſe ; but having lent his manuſcript 
to ſome lawyers, whoſe clerks ſat up whole nights to tranſcribe 
| | © Wo 


f +3 
3 
* 
* 
7 
ue. 
8.5 
. 
of * 
3 
Tp 3 2 
5 
1 I; / 4 
8 
We os 
3 
LF 2. 
"<8 
3.4 
4 
* 


ae. 


go - . - 
8 * 


132 


them himſelf, and has aſſured us, that all the pleadings are on 
ſpecial verdicts or demurrers; that he had the copies of the re- 
cords, previouſly ſtudied the caſes, and was prepared to argue 
them in caſe of neceflity. 


About two years afterwards, the nephews. and executors of 


Sir James Dyer, chief juſtice of the Court of Common Pleas; 
publiſhed his reports; which were compoled of very ſhort 
notes; the buſineſs of his office not permitting the author to 
enlarge and correct them. But lord Coke ſays, they are leſs 
painful, but not leſs profitable than more elaborate works. 


About the ſame time Sir John Coke, having got Mr. Kerihvay's 1601. 


it, deſigning it for the preſs ; he therefore reſolved to publiſh 


manuſcript of law caſes, committed ſo many of them to the preſs Keilway. 


as he thought were proper to be publiſhed, and told his reader, 
that there he might find Multa acute, multa ſubtihiter diſputata et 
fummo cum judicio determinata ; que alibi non leguntur ; which is 
true, many of theſe caſes having been argued and adjudged in 
the reign of Hen. 7. and 8. which are not printed in any of the 
former reports. 9 


In the fame year, lord Ch. Juſt. Coke, having for twenty years 1 Rep. 


before obſerved the true reaſons of ſuch matters in law wherein 
he was of eounſel, and which were adjudged upon great and 
mature deliberation, publiſhed the firſt volume of his reports, 


and afterwards conſented to the printing ten volumes more, which 


were nineteen years in publiſhing. But, notwithſtanding the 


_ Character of this great judge, his works were cenſured even in 


his life-time ; for being removed from the ſeat of chief juſtice 
of England, in Mich. Term, 14 Fac. 1. on account of a contro- 
verſy that happened between him and the lord chancellor Eger- 


ron, a commiſſion was granted te Sir Henry Montague, his im- 


mediate ſucceſſor in that place, to review his reports, ſome part 


whereof he tells us himſelf, ©* were written in the tempeſt of 


buſineſs, and therefore could not poliſh them as he deſired.” He 
is charged with publiſhing his own arguments as the reſolutions 
of the court. 5 | | 
There was no report - publiſhed for the ſpace of twenty-two 
years after lord Coke's laſt volume, though, he tells us, „there 
was a flouriſhing ſpring of learning at that time.” And there- 
fore he encouraged the lawyers of that age to follow his ex- 
ample, and regiſter in books the ſayings and _— which 
were in their time worthy of note and obſervation.” But none 


would undertake it except Sir Henry Hobart, his immediate ſuc- 


ceſſor in the Common Pleas, who collected a volume of caſes 
adjudged in that court, but did not think fit to publiſh them in 
his 77 ap 5 3 55 

Soon after the death of Charles I. there came forth a flying 


ſquadron of reports, gf which Mr. March led the van; but the 


beſt of that number were ſaid to be the caſes collected by Juſt. 
Croke, and publiſhed by his ſon-in-law, Sir Harbottle Grimſtone, 


during 
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during the uſurpation; in which time there were twenty one 
reports * publiſhed in the names of judges, ſerjeants at law, 
ny > aa and other lawyers of leſs character; inſomuch 


that Mr. By rode, who was the firſt lawyer after lord Coke, that 


publiſhed a report in his life-time, complained of thoſe flying re- 
ports, which he compared to the ſoldiers of Cadmus, daily riſing 
and juſtling each other; and yet there were very plauſible pre- 
texts urged at that time for the publiſhing all theſe volumes ; 
fome from the manuſcripts of judicious perſons ; others from the 
copies taken out of the libraries of eminent judges or ſerjeants at 


law, where they had been a long time kept for their private uſe 


but falling then into the hands of public ſpirited men, who were 
more communicative, they, either out of zeal for the common 


good, were willing, or by importunities were prevailed on to 


tranſmit them to poſterity. 

Soon after the reſtoration of Charles II. a check was given to 
further publications, by a ſtatute prohibiting all law books to be 
printed without the licence of the lord chancellor or keeper, the 
chief juſtice of each court, the chief baron, or one or more of 


them, or of one by their appointment; which act expired in the 


reign of king William. | 
In conformity to this law + moſt of the reports which were 
printed whilſt it was in being, were licenſed by the chancellor 
and judges ; but the firſt part of lord Anderſon's reports, and the 
firſt Mod. had not that advantage. 
In the reign of James II. ſome reports | appeared, which were 


approved in a very unuſual manner, a year after the books them- 


ſelves were publiſhed, with the bare allowance only of the judges, 
without certifying (as is common in ſuch caſes) the great judg- 
ment, learning, and wiſdom, of the author. 
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* March 1648. + Yelver. 3 
Cro. Car. — 6 Cro. Elix. 0 1661. 
Brounl. * Bendl. 
Godbolt. 1652. Latch. 1663. 
Goldſb. 1653. Moore, 1663. 
Pop, I And. 1664. 
Hutt, 16 — : 2 And. 1665. 
Owen, . Jones, 1675. 
N. os I Rall, 67 
Winch, 1657. 3 Leon. . 
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Hletley, 1687. an 1677. 
x Bulſtr. o Pals 1608. | 
2 os 1 _ | 1682. 
3 r. 6 I Si . 8 : 
Style, & 1658, Litt. ; 1683. 
: _ 2 Leon. | + 2 Sid. 1684. 
| Keble, 1685. 
. 1659. Saund. 2 Vols. 1686. 
3 — Aleyn, 1688. 
| Carter, 1688. 


After 


After the revolution; and during the reigns of king Villiam, 
queen Anne, king George I. and his late majeſty, & many reports 
have been publiſhed, moſt of which * ſet open the windows of the 9 Rep. 
law to let in the gladſome light, whereby the reaſon thereof may 
| be clearly diſcerned” : and tho' ©* ſome of them, as juſtice Shelley 
 B ſaid, might be compared to Banbury cheeſes, whoſe ſuperfluities 
being pared away, there would not be enough left to bait what 
lord Hale called the Mouſetrap of the Law; yet probably the ; Rep. 
meaneſt of them may, like the little birds, add ſomething to- 
wards building the eagle's neſt.” | 
It is remarkable, that all the reports publiſhed fince the year 
books (except very few) were uſhered into the world, as it were; 


1 by mere accident. When the notes and caſes taken by judges, 
f lawyers, Cc. became, on their deaths, no longer uſeful to them, 


their repreſentatives ſold them to bookſellers, who having no- 
thing elſe in view but mere lucre, lumped together all that they 
could meet with in order to encreaſe the bulk, and conſequently 
the price; and as the collectors of theſe caſes had no intention of 
publiſhing, at the time of compiling them, ſo it is impoſſible that 
they ſhould be ſufficiently correct and accurate: ſuch of them 
as were taken by lawyers were deſigned only for their own pri- 
vate uſe, and could not probably be ſo intelligible to others; and 
thoſe that were taken by the learned judges, are not ſo copious 
as were to be withed; nor is this to be wondered at, becauſe 
their lordſhips cannot be ſuppoſed to be able to ſpare time enough 
from the duty of their office, to enlarge, correct, and poliſh 
their notes; beſides that they determine a great many caſes in- 
anter ; whereof they keep no minutes at all. | 
It would. be an infinite taſk, after this hiſtorical account of 
our reports, to attempt, and, indeed, we do not think ourſelyes 
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§ Hard. 1693. Preced. in Chancery, 1733. 


Jour 1695. Reports in Chancery, 1736. 
ent. 2 Vols. 1696. Lucas or roth Mod, 1736. 
Caſes in Chancery, 1697. C. in K. V. and Q. A. 2 v. 1737. 

2 Mod. 1698. Holt's Determination, 1738. 

Mod. 1700. P. Williams, 2 vols. 1740. 

evin. 1702. Lehrnge's Reports, 1740. 

4 Mod. 1703. Select Caſes in Chancery, 1740. 

Lutw. 2 Vols. 1704. Barnardiſton, e 

1 Show. 1708. Freeman. 1742. 

5 Mod. 1711. Caſes Sett. and Rem. 1742. 

6 Mod. 171%. 8 1742. 

Farreſley, or 7 Mod. 1715. Naym. 2 Vols. 1743. 

3 iſt and 2d Salk. 1717. Moſely, 5 1744. 

Neljon, 1717. Comyns, | 1744. 

2 Shaw, 1720, Reports in Com. Pleas, 1747. 

"=> | Comberbach, „ Forteſcue, — 
E: | Vern. 2 Vols. 1726. 3 Williams, 1749. 
— Skinner, 1728, Barnes, 1754. 
Carthew, 1728, Andrews, 1754. 

8 and q Mod. 1730. Strange, 2 Vols. 1755. 
Fitzgibb, 1732. Bunbury, 1755. 


0 . able, 


* 


able, to point out all their errors and miſtakes. The only way 
to diſcover them, as well as to prevent their multiplying, is, we 
| think, by the method we ſhall hereafter propoſe. | 
Ihey are thought, by ſome gentlemen, already too volumi- 
nous. But what would they have faid if they had looked into 
the Codes, the Pandefs, the In/iitutes, the Novels, and a vaſt 
number of gloſſes, and explanations of the civil law, not only by 
the old commentators, but by Paul de Caſtro, Budeus, Alciat, 
Du Moulin, Hotoman, Cujacius, Dion. Gothofredus, and many 
more of the laſt century? And if theſe gentlemen reckon about 
one hundred and ten volumes of the law reports to be too great 
a number, though they have been above four hundred years in 
collecting, ſurely they would have been amazed at the Grego- 
rian, Hermogenian, Theodofian, and Juſtinian codes, the capitu- 
laries, the decrees and decretals, the orders and conſtitutions of 
biſhops, the Curſus Canonicus, the Clementines, Concordates, and 
an infinite number of the canon law, the bare names of which, 
| it would be too tedious to mention. 
| — Thoſe who think there are many reports publiſhed already 
| ſeem to be of Caligula's opinion, who intended to burn all the 
law books then exant ; fooliſhly imagining, that equity would 
run clearer and juſtice be quicker, when the niceties and per- 
plexities of the law, were exploded : as if the ſudden, crude 
and undigeſted conceits of men, could be preferable to the grave 
4 and deliberate reſolutions of a ſucceſſion of great maſters in juſ- 
tice and judicature. | | 
7 Co. 44 Law is the rule of right and property; and the determinations 
| of the judges, thoſe /eges /oquentes, are applications of that rule 
in various cafes, and the beſt explanations of it, where it is ob- 
ſcure and doubtful. They furniſh the means of determining pa- 
rallel caſes without the expence of that inveſtigation at firſt em- 
ployed in difficult points. Judges thereby ſee not only with their 
own eyes, but alſo with the eyes of their learned and judicious 
predeceſſors ; whoſe obſervations they cannot fail to profit by and 
improve. It is, therefore, ridiculous to think that the ſubject 
of reports is exhauſted, when we daily ſee fo great a variety of 
caſes; out of which the rich invention of lawyers do always diſ- 
cover ſomething new; that falls not directly under former pre- 
cedents, but muſt ſtill be determined by analogy. | 
| It hath been ſomewhere obſerved, that till Mr. Vernon's re- 
4 | ports were publiſhed, a man muſt attend the court of Chance 
} | many years, before he could acquire any tolerable knowledge of 
_ | the rules and maxims of equity, on which the refolutions of that 
8 LE Pop. Rep. court are grounded; „ for it hath not formerly been (neither yet 
1 is it) a thing unuſual for the great and learned profeſſors of the 
1 lau to ingroſs into their own haunds, the beſt and moſt authentic 
5 reports for their better help, credit, and advantage, during their 
practice, which being unknown to other men, they cannot upon 
ſudden occaſions, make anſwer thereunto.” 


e 


All 


All laws are calculated for the public advantage: and as it is 
impoſſible to frame a law that ſhould provide for, and take in, 
every caſe that may ſeem to be within the intent of it; and 
| fiance it is reaſonable that every law, made for the government of 
a ſociety, ſhould be made known : fo it ſeems natural, that the 
explanation and conſtruction of ſuch law ſhould be made public. 
It is, therefore, for the honour of the fuperior courts, that their 
judgments and reſolutions, ever grounded upon juſtice and 
equity, ſhould be promulged ; and it is the intereſt of the ſub- 
ject to be inſtructed how they may be relieved againſt deceit and 
fraud in thoſe great ſanctuaries of plain dealing and honeſty. 
The regular and periodical publication of the reſolutions of 
the judges upon litigated points of importance, would undoubt- 
edly be uſeful not only to themſelves and their ſucceſſors, but to 
gentlemen of the bar and the ſtudents, who are adviſed by lord | 
Coke, to read firſt the later reports; becauſe, for the moſt part, 1 Inft. 249. 
the later reſolutions and judgments are the fureſt ; and therefore 
beſt to ſeaſon them with in the beginning, for the better ſettling 
of their judgments and retaining them in memory; and are eaſier 
to be underſtood than the antients. And in another place he 6 Rep. 
ſays, the reporting of particular cafes or examples, is the moſt 
erſpicuous courſe of teaching the right rule and reafons of the 

3 : for ſo, continues he, did Almighty God himſelf, when 

he delivered by Mofes his judicial law; exemplrs dacuit pro kgibns; 

as appears from Exodus, Leviticus, Numbers, and Deuteronomy : 

and the gloſſographers, to illuſtrate the rule of the civil law, do 
often reduce the rule to a caſe, for the more lively expreſſing and 
true application of the ſame. And I have,” fays lord Coke, ing Rep; 
another place, reported certain cafes, which have been ad- | 
Judged and reſolved, together with the reaſons and cauſes there- 

of; to the end that the learned who know the law may be con- 
firmed ; ſuch as know it not may be inſtructed ; the poſſeſſions 

and intereſts of all in general ſtrengthened and quieted ; love and 
charity between man and man continued; and unneceſſary ſuits, 

the cauſes of contentions and expence, prevented. And tho' the 
ſame point be determined ſeveral times over; yet opt:ma legum et 1 Inſt. 
conſuetudinum mterpres ef} res perpetus fimiliter pudicata. And veri- 
. tas ſepius agitata magis ſplendeſcit in lucem. 

We have lately obſerved the ſtudents flocking to the courts at 
Weſtminſter, with the ſame ardour as the Roman youth formerly 
attended the forum to hear the Gree# orators. But though they 
endeayour to take notes of the proceedings there, yet they pro- 
bably omit many material points, notwithſtanding all the pains. 
they take; which may be partly owing to their inability of keep- 
ing pace with the ſpeaker, and partly for want of diſcernment to 
diſtinguiſh what was truly material; and by that means ſuffer- 
ing the aromatic ſpirit of the argument to evaporate, and re- 
taining only the extract, or caput mortuum: It is, therefore, 
evident, that they cannot derive ſo much benefit from theſe argu- 

| ments, 
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ments, as if they had them full and correct at their chambers; 
where they might conſider and deliberate on the merits of each 
caſe; the diſpoſition and arrangement of the proofs; the ſtrength 
and ſolidity of the arguments; the purity of the language; the 
artful gloſſes of the counſel; and afterwards the pure wheat 


cleanſed from the tares, by the judges: beſides that the ſpeeches 


at large might ſerve them as models to copy after in their argu- 
ments. | | | ” 

I do not hold,” ſays the great lord Bacon, © the law of 
England in ſo mean an account, but that what other laws are 


held worthy of, ſhould be due likewiſe to our laws. Therefore, 


when I found that not only in the antient time, but now at this 
day, in France, Italy, and other nations, the ſpeeches and, as 


they term them, the Pleadings which have been made in judicial 


_ caſes (where mighty and famous) have been ſet down by thoſe 


= Rep. 


that made and publiſhed them ; ſo that not only a Cicero, a 
Demoſthenes, or an Mſchines, hath ſet forth his orations, as well in 


the judicial as deliberative ; but a Marian and Pavier have done 


the like by their pleadings; I know no reaſon why the ſame 


ſhould not be brought in uſe by the profeſſors of our law, for the 


arguments in principal caſes. And this I think the more neceſ- 


fary, becauſe: the compendious form of reporting reſolutions with 
the ſubſtance of the reaſons lately uſed by Sir Edward Coke, lord 


Ch. Juſt. of the King's Bench, doth not delineate or trace out 
to the young practitioners of the law, a method and form of ar- 
gument for them to imitate.” | 

I have added the pleadings at large, faith lord Cote, as well 


for the warrant and better underſtanding of the caſes and matters 


in law, as for the better inſtruction of the curious reader in good 
pleading, which maſter Littleton faith is one of the moſt honour- 
able, laudable, and profitable things in the law,” | 


By following this mgthod accurately, judicial determinations 


would become fixed and ſettled precedents, without being ſub- 


ject to that uncertainty, which is generally obſerved, in caſes 


I Rep. 


taken by different perſons : and publiſhed after their deaths ; 
e for I have often obſerved,” faith lord Cote, that for want of 
a true and certain report, the caſe that hath been adjudged, 


ſtanding upon the rack of many running reports (eſpecially ſuch 


as underſtood not the ſtate of the queition) hath been ſo diffe- 
rently drawn out, that many times the true parts of the caſe 
have been diſordered and disjointed, and moſt commonly the right 
reaſon and rule of the judges utterly miſtaken. And hereout 
have ſprung many abſurd and ſtrange opinions, which have been 
carried about and fathered upon the judges by the multitude, 
and ſometimes by the learned.” 


Before the determination in the duke of Norfolt's caſe, all the 


lawyers in England were of opinion againſt the point, as it was 


determined; but they afterwards concurred in that reſolution, 


which 


N 
* 
5 
9 
** 
1 
* 
* 
. 
2 
28 
7 * 
1 
. 
Dr 
5 
* 2 
I 
: 


2 


_ 


which could be owing to nothing elſe but the printing that caſe 
and the ſpeeches at large. 
Trade and commerce are likewiſe intereſted in this publica- 


tion. How many caſes relative to bills of exchange, notes of 
hand, inſurances, charter parties, and ſtocks, are every day de- 


termined. And might not theſe determinations be of uſe to 
merchants? Might they not frequently diſpoſe of their intereſts 
upon the faith of ſuch precedents? One fide of Meſiminſter-Hall 


is ſometimes governed by the other. How is it poſſible, there- 
fore, for the gentlemen of the bar, who conſtantly attend one 


end of the hall, to know what is done at the other, unleſs by 


ſuch a periodical publication. 


Another conſiderable advantage ariſing from this practice will 
probably be the reviving the art of ſpeaking, and the fixing, aſcer- 


taining, and correcting, not only the ſtandard of the law, but that 


of the Engliſb language. It is well known that the perfection of 


the Greek and Roman languages was principally owing to the 


ſtudy of oratory, and that theſe were the only two nations that 
brought their languages to perfecton. 

There is another great advantage that will attend this publi- 
cation: It will prevent the multiplying of our reports; ſince 


| otherwiſe the notes that are now taken by the judges, barriſters 


and ſtudents, may be publiſhed in diſtinct volumes, after their 


deaths, and the publick thereby burthened with the expence of 


purchaſing the ſame caſes reported differently by different perſons ; 
whereas one full, correct, and accurate report of each, made 
under the inſpection of the judges and lawyers concerned, will 


be ſufficient, and anſwer every valuable purpoſe ; beſides, that 
by this means we might learn what caſes are authorities, and 
what not, and in a ſhort time be able to reduce our reports to a 


narrower compaſs, by expunging, like Juſtinian, ſuch determi- 


nations as were denied to be law by the judges. © A multitude Cro. Car. 


of flying reports will hereafter creep forth, whereby, inſtead of 
that plentiful and profitable increaſe which thoſe fields thus by 
vigilant huſbandmen tilled, would have yielded to our ſtudents, 
we ſhall be entertained with barren and unwarranted products; 
Infelix lolium et ſteriles avenæ; which not only tend to the de- 
praving the firſt grounds and reaſons of our ſtudents at the com- 


mon law, and the young practiſers thereof, (who by ſuch lights 


ſhall be miſled, and thereby their client's cauſes either delayed 
or miſcarried, and multiplicity of law-ſuits rather. cheriſhed than 
ſuppreſſed) but alſo to the contempt of the common law itſelf, 
and of divers grave and learned juſtices and profeſſors thereof, 
whoſe honoured and reverend names ſhall in the faid books be 
cited and invocated to patronize the inen crudities of theſe 
plagiaries.“ 

The laſt advantage we ſhall mention that weld attend this 
publication is, to furniſh the ſtudents with a collection of caſes 
founded on 1 experience and common life, on which to exerciſe 
0 their 
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their abilities. Moſt of our knowledge,” ſays Mr. Home, 


* eſpecially that of law, is by induction. It muſt therefore be 


of ſingular uſe to ſuch as apply themſelves to this ſtudy, that 
there are at hand a great number and variety of caſes ready in- 
vented ; upon which they may exerciſe their reaſon. Every one 
maſt be ſenſible, who is ever ſo little acquainted with the Roman 
law, how hard ſome of the authors have been put to it for cafes 
and examples to illuſtrate their doctrines, and what poor ones, 


after all, they employed, when they were reduced to invention. 
And no wonder, ſince invention is perhaps that which requires 


the greateſt reach of genius. It ſeems plain then that variety of 
law caſes, tho' but barely propoſed, muſt be of advantage: 
they are a ſtock of materials for the mind to work upon; an 
opportunity is afforded us to apply principles ; the judgment is 
exerciſed, and dy exerciſe ripens to its perfection. Our law 
comes thus to be enriched with new thoughts, new diſcove- 
veries, new arguments, ſtruck out by the invention of our 
kwyers.” . | | 

The great uſe, therefore, of reporting and making public the 
determinations of the judges in matters of moment, being evident 
from the practice of other nations, from the authority of two 
great oracles of our own law, and from common fenfe and rea- 


fon; it were to be withed that application were made to the 


Judges of his majeſty's courts at Weſtminſter, on the neceſſity of 
having their judgments and reſolutions accurately taken and 
publiſhed for the public benefit; and that a perſon properly qua- 
lified ſhould attend each court for that purpoſe. © "This con- 
ſtitution of reporters,” ſays lord Bacon, I obtained of the king, 
after I was chancellor ; and there are two appointed, each with 


_ a ſtipend of one hundred pounds a year.” 


Rep. 


A reporter thus appointed, ſhould have a liberal education; 
underſtand both the theory and practice of the law; be able 
clearly to comprehend the reaſoning of the judges, and be ready 
at writing down what he hears in ſhort hand, or otherwiſe; and 
afterwards properly digeſting it. And to do this effectually, the 
matter ſhould be methodized in ſuch a manner, the ſeveral 
facts fo diſpoſed, and the whole ſo perſpicuous and clear that all 
perſons may eaſily underſtand the report. All addreſſes to the 
paſſions, all gloſſes and ornaments of counſel which they may 
deer neceffary in their pleadings, ſhould find no place in the 
ſtate: of the caſe. The reporter, in telling the ſtory, ought not 
to ſpeak as one of the counſel concerned in the cauſe, but, as it 
were, as a judge. The narration ought not to be ſupported. 
either by florid expreſſions, by the boldnefs of figures, or by the 
powers of the pathos, but by a perſpicuous, ſimple, and na- 
tural diction ; a ſtyle not fo eaſy to attain as may be imagined. 

* A. reporter's. chief care and labour ſhould be (according to 
lord Cake) that for the advancement of truth the matter might 
be juſtly and faithfully related; and, for avoiding obſcurity and 
: 8 5 
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novelty; that it might be in a legal method, and in the lawyer's 


dialect, plainly delivered; that no authority cited might be 
_ willingly omitted or coldly applied; no reaſon or argument made 
on either fide willingly impaired ; no man's reputation direaly 


or indirectly impeached, and no author or authority cited iffe- 
verently diſgraced.” 3 | 

In ſome caſes it will be neceſſary to illuſtrate particular expreſ- 
ſions by notes. Thus P. Williams explains in a note what is al- 
luded to by the following expreſſion; © and therefore cannot 
but approve of the indignation that judge / Hall) expreſſed, tho' 
not in his manner of expreſling it ; by telling us what that 
judge * ſaid upon that occaſion. Several other inſtances may be 
feen in P. Williams, where it is evidently neceſſary to explain the 
obſcurity of the text. | TX 

Precedents are ſometimes cited by the bench and bar, without 
ſpecifying whence they are taken. A reporter ſhould, there- 
fore, inform his reader where theſe are to be found; and, if 
neceſſary; give an abſtract of them, as well as of every other 
caſe Cited, in the body of the report, that the reader may clearly 
ſee the mutual connection and relation between the principal caſe 
and thoſe cited, and be able to judge of the propriety of the ap- 
plication. | | | | 

An able reporter ſhould likewiſe be ſo well verſed in our laws 
as not to be a ſtranger to the greateſt part of what is cited out 
of the books ; for unleſs he thoroughly conceives what comes 
from the bench and bar, he will be no more able to execute this 
office with ſucceſs, than one who was ignorant of the principles 
of aſtronomy or anatomy, would be able juſtly to report a lec- 
ture in either of thoſe ſciences. * It is impoſlible,” fays lord 


Coke, to make a juſt and true relation of any thing he under- 3 Rep. 


ftands not.” 

A good reporter ſhould be careful to avoid unneceſſary brevity; 
ſince by attempting to retain only what is material, he may 
omit the ratio decidendi; the very point or center to which the 
whole of what is ſaid gravitates; and it is much ſafer to ſay too 


much than too little; for he who ſhould reject as vain and ſu- Phu. 
 perfluous a great part of that ſpoken, and ſet forth only that 


which is pure and pithy, ought to have not only great learning and 
memory, but alſo excellence of judgment to diſcern ; for elſe he 
will reject as ineffectual, that which is of great pith, and allow 
of that as effectual, which hath no ſubſtance at all, and thereby 
injure the bar and bench, and give them juſt cauſe of offence, 
and ſhould. injure the matter likewiſe.” . | 

Nor is it enough for a reporter to ſtate the arguments of the 


_ counſel by the general words, It was argued for the plaintiff ; it 


was objected for the defendant, and the like ; he ſhould prefix 


each counſel's name to what he ſays ; ** which muſt be truly ex- Cre. Car. 


Et per dicu fil plaintiff fuit ici, il irra al priſon tang; il euſt fait fine au roy. 
| preſſed, 


: 8 = 
"My . ** 4 - - n * i — 


3 Rep. 


ſon. 


preſſed, and as near as can be in the words of the party who de- 
livered it; but ſo as neither its affluence may cloy, or its con- 
ciſeneſs be a loſs to our ſtudents ; t nec prodiga fit in ea copia, nec 


damnoſa concinnitas.” 4 „ 
He ſhould alſo give the obſervations and illuſtrations of the 


puiſne judges, and not content himſelf with barely ſaying, Mr. 
Juſtice --- was of the ſame opinion: * for ſome,” ſays lord Coke, 
<« will be perſuaded and drawn by one, and ſome by another, 
according to the capacity and underſtanding of the reader or 
hearer.” 

It happens ſometimes that the judgments of the court are ap- 
pealed from : and as the publiſhing of caſes in the firſt inſtance 


can be of no uſe without the final determinations; ſo a reporter. 


will naturally proſecute each caſe to the end; and ſince there 
are many other appeals from Scotland and Ireland in the Houſe of 
Lords, we ſhould recommend it to him to make an abridgment 
of ſuch caſes, containing only a plain ſimple narrative of the 
facts, the arguments and authorities on either ſide, and the 
judgments of the houſe. It may, perhaps, be objected that the 
Scotch caſes there determined can be of no uſe in England, as 
they are governed by laws quite different from ours; in anſwer. 


to which, it ſhould be conſidered, that all laws derive their 


force and authority from reaſon, and are emanations from the 
laws of nature (which are the ſame in all countries, though 
each hath its own municipal laws and cuſtoms) and that the pro- 
ceedings of, and the actions inſtituted in the court of ſeſſion in 


Scotland, are grounded on the Roman law, © without which, 
Epiſt. to his Cujacius the celebrated civilian ſays, no nation can be well go 


verned; and adds, that without the knowledge of that divine 
ſcience the moſt prudent, wiſe, and fortunate man, will have 
but a very imperfect idea of equity and true juſt ice.“ It muſt 
be agreeable to every lover of juriſprudence to ſee and hear pro- 
ceedings that ſo nearly approach to thoſe of the Romans; who 
not only ſubdued the world by their arms, but ſtill continue to 


exerciſe a more glorious dominion (the effect of their ſuperior 


wiſdom) over the minds and hearts of mankind. 


Thus far with reſpect to the adjudications and deciſions of the 


courts at Weſtminſler. As to the ſtatute law, the great lord 
Bacon made the following propoſal for reforming it to king 
James I. | | | 


„The reforming and recompiling of the ſtatute law conſiſts | 
of four parts. The firlt is to diſcharge the books of thoſe ſta- 


tutes where the caſe, by alteration of time, is vaniſhed ; as 


Lombardi, Jews, Gauls halfpence, &c. theſe may yet remain in 


the libraries for antiquities ; but ſhould not be reprinted. The 
like I e of ſtatutes long ſince expired, and clearly repeal- 
ed; for if the repeal be doubtful, it muſt be ſo propounded to 
the parliament.” | | | 
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« 'The next is, to repeal all ſtatutes, which are ſleeping and 
not of uſe ; but yet enſnaring and in force. And here it will, 
perhaps, be ſometimes requiſite to ſubſtitute a more reaſonable 
law inſtead of them, agreeable to the time; in others a fimple 

repeal may ſuffice.” 8 | 
The third is, that the grievouſneſs of the penalty in many 
ſtatutes be mitigated ; though the ordinances ſtand.” 

« The laſt is, the reducing of concurrent ſtatutes heaped one 
upon another, to a ſingle, clear, and uniform law; towards this 


there has been already, upon my motion, and your majeſty's di- 


rection, a great deal of good pains taken; my lord Hobart, my- 


ſelf, ſerjeant Finch, Mr. Heneage Finch, Mr. Noy, Mr. Hack- 


well, and others, whoſe labours being of a great bulk, tis not 


fit now to trouble your majeſty with any farther particulars 


therein; only by this, you may perceive the work is already 


advanced.” 
But becauſe this part, which concerns the ſtatute laws, muſt 


of neceſſity come to parliament ; and the houſes will beſt like 
what themſelves guide, and the perſons themſelves employ ; the 
way were to imitate the precedent of the commiſſioners for the 
canon laws in 27 Hen. 8. and 4 Edw. 6. and the commiſſioners 
for the union of the two realms, primo of your majeſty ; and fo to 
have the commiſſion named by both houſes, yet not with a pre- 
cedent power to conclude, but only to prepare and propound to 
parliament.” h Ss 

This is the beſt way, I conceive, of accompliſhing ſo excel- 
lent a work ; of honour to your majeſty's times, and of good to 
after times : which I ſubmit to your majeſty's better judgment.” 

If then a reformation of the ſtatute-law, was deemed expe- 
dient by lord Bacon, at a time when al! the acts of parliament 
then ſubſiſting (including the original Latin and French, and the 
Engliſb tranſlation) were contained in leſs than two volumes in 
folio; how much more neceſſary is it ao, when they are in- 
creaſed to above fix times that number? : 
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N NMiam Hooker the elder, and his wife, and. Wi liam Hoke Dower. 
the younger, and his wife, by their deed dated 12th Ju 
| 1699, covenanted to levy a fine to the uſe of the conuſees in 
fee. The fine was levied, and afterwards the conuſees by leaſe and 
releaſe convey to Young and Goady for the uſe of Millan Hooker 
the elder. for life, and to his wife, if ſhe ſurvive; then to William 
Hecker the younger for life, who was the ſon and heir apparent 
of William Hooker the elder; ; remainder to his firſt and other ſons 
in tail; remainder to his daughters in tail; remainder to William 
Hooker the elder in fee, with power to Hooker the younger to 
ſettle on any other wife. William Hooker the elder, and his wife, 
died without other iſſue in the life-time of William Hooker the 
younger, whoſe wife alſo died. William Hooker the younger had 
two other wives, and the laſt is the plaintiff; and he being dead 


without iſſue, the queſtion is, whether the laſt way be intitled to 
| dower 1 in theſe lands. | 
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'The counſel for the plaintiff argued, that this queſtion depended 
upon what eſtate Hooker the younger had at the death of Hooker the 
elder ; for by the deed it is my he took only an eſtate for life, 
but it is apprehended that the remainder in fee defcending and 
.coming to him on the death of Hooker the elder, the plaintiff 
will be plainly intitled to her dower. And in caſe the remainder 
did" not deſcend to him, it will be the ſame ; for both eſtates were 
ſo conſolidated as to make him tenant in fee. But it has been ob- 
jected, that though the eſtates were conſolidated, yet that they 
might open again to let in the contingent remainders, as was held 


in Leuis Bowles's * caſe in the 11th report; and therefore that 
| ; Hooker 


* Lewis Bowles, eſq; brought an action upon the caſe upon Trover againſt Haſel- 
dine Bury the younger, which began in the King's Bench, Hill. 10 Jacobi Regis, 
Rot. 1319. add declared, that he was poſſeſſed of 30 cart loads of timber and loſt 


them, and that they came to the hands of defendant, and that he, 20 Feb. Anno 


9 Fac. Regis, at Nortan in the county of Hertford, converted them to his own uſe; 
and upon not guilty pleaded, the Jury gave a ſpecial verdict to this effect. Thomas 
Bowles, eſq; grandfather to the faid Lewis, was ſeiſed of the manor of Norton-bury 
in the ſaid county in fee, and 1 Sept. An. 12. by indenture, betwixt him on the 
one part, and Villiam Hide and Leonard Hide of the other part, in confideration 
of a marriage to be had betwixt the ſaid Thomas Bowles, and Anne daughter of the 
ſaid Y/illiam Hide, &:. covenanted that after the ſaid marriage had and ſolemnized, 
that the ſaid Thomas, his heirs and aſſigns, would ſtand ſeiſed of the ſaid manar of 
Norten-bury to the uſe of the ſaid Thomas and Anne, for the term of their. lives, 
without impeachment of waſte; and after their deceaſes to the uſe of their firſt 
iſſue male, and to the heirs male of ſuch iſſue lawfully begotten, and ſo over to the 
ſecond, third, and fourth iſſue male, &c. and for want of ſuch iſſue, to the uſe 
of the heirs male of the body of the ſaid Thomas and Anne lawfully begotten; and 
for want of ſuch iſſue, to the uſe of Thomas Bowles, ſon and heir apparent of 
Thomas Bowles the grandfather, and the heirs males of his body begotten ; and for 
want of ſuch iſſue, to the uſe of the heirs of the body of the ſaid Thomas and Anne 
lawfully begotten: Which marriage was ſolemnized accordingly, and the ſaid 
Themas the grandfather, and Arne had iflue John; and afterwards. the ſaid Thomas 
the grandfather died without any iſſue on the body of Arne but the ſaid John, 
after whoſe death the ſaid Anne entered into the ſaid manor and was thereof ſeiſed, 
with the ſaid remainder over as aforeſaid ; and afterwards the faid Jahn Bowles died, 
and afterwards Thomas the ſon conveyed by fine his remainder to the uſe of Lewis 
Bowles the plaintiff, and Diana his wife, and the heirs males of his body; and the ſaid 
Anne ſo being ſeiſed of the faid manor, with the remainder over as aforeſaid, 
viz. 20 Feb. An. Reg. Fac. Reg. 9. a barn parcel of the ſaid manor per vim 
ventorum & tempeſtat penitus ſubverſ; & ad terram deject. fuit, and that the ſaid 30 
cart loads of timber in the declaration mentioned were parcel of the ſaid barn, and 
that the ſaid timber was ſound and fit for building, whereof the defendant as ſervant 
of the ſaid Anne, and by her command, took the ſaid timber and carried it out 
of the limits of the ſaid manor to Radial in the ſame county; and afterwards the 
ſaid Anne, 20 Feb. Anno 9 Fac. Reg. made her laſt will, and thereof made Robert 
Oſborne and Leonard Hide, knts. her executors, and died; after whoſe death the 
laintiff ſeized the ſaid timber, and afterwards the defendant by the command of 
the ſaid executors converted it to his own 'uſe, and if upon the whole matter the 
defendant was guilty or not, the jury prayed the opinion of the court. 
And in this caſe two queſtions were moved. 1. If upon the whole matter the 
wife ſhoulc be tenant in tail after poſſibility, or that ſhe ſhould have the privilege 


of a tenant after poſſibility, to do waſte, &c. 2. Admitting that ſhe ſhould not have 
the privilege, &c. if the clauſe of without impeachment of waſte, ſhould give her 


property in the timber ſo blown down by the wind, 
_ L blo! y 
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Hooker the younger was in effect but tenant for life, and conſe- 
quently that the plaintiff his widow can be no way intitled to 
dower in theſe lands. But in anſwer to this objection, it muſt be 


' conſidered, that the reaſon of Leuis Bowles's caſe was, becauſe all 


the claims appeared by the ſame deed ; but here this is a matter 
intirely debors the deed: beſides, as Hooker the younger died with- 
out iſſue, there never was any occaſion to open the eſtates ; and by 
his death the contingency is intirely determined; the contingent re- 
mainder was deſtroyed on the death of Hooker the elder ; and the 


fee falling on the eſtate for life could not but drown the eſtate 


for life ſo as to ſtop the contingent remainders ; which as they 
could not take effect on the death of Hooker the elder, never ſhould 
afterwards. They cited 2 Jo. 76. which was a writ of error of 
a judgment out of the King's Bench in Ireland, upon a judgment 
there affirined, which was given in the Common Pleas in Ireland. 
The caſe was thus: A. the grandfather ſeiſed in fee conveys to 
the uſe of himſelf for life, remainder to B. the father for life, re- 


mainder to the firſt ſon of B. in tail, reverſion to A. in fee. The 


grandfather A. dies, living B. but no fon then born to B. but af- 
terwards a ſon is born, named C. Whether by the death of A. 


before the birth of C. by which the reverſion in fee deſcended to 
B. the contingent remainder was deſtroyed, was the queſtion. It 


was argued, that this deſcent was an act in law which will injure 
no man; and, as in Lewrs Bawles's & caſe it is ſaid, that the tail is 


veſted ſub mods in the father; and after, when the contingency 


happens, the eſtates before united are divided; fo in this caſe it ſhall 
be by the deſcent of the reverſion, which is an act in Jaw, and 


does not operate more than the original conveyance, though the 
eſtate for life is merged in the fee. But on the other fide the caſe 
of Lewis Bowles was agreed; for there the intent of the convey- 


ance ſhould be deſtroyed by itſelf, if the contingent eſtate ſhould 
not veſt by the birth of the ſon; but here the deſcent conſolidates the 


inheritance; and though by act of law, yet by an act out of the con- 
veyance itſelf, And the caſe being clear upon this point, it was 


adjudged, that the remainder was deſtroyed ; and ſo former judg- 
ments in Ireland affirmed. 2 Jo. 76. Intratur Hil, 26 & 27 
Car. 2. Hartpole v. Kent. Vetltr. 306. S. C. Kent v. Hartpool. The 


court ſeemed of opinion, that the contingent remainder was de- 


ſtroyed by the deſcent of the eſtate tail. But Adjornatur,— Pollexf. 


200. 


— — | | — . 


And in this caſe eight points were reſolved by the whole court. 1. That till 
iſſue, Thomas and Anne were ſeiſed of an eſtate tail executed /ub modo, till the birth 
of the iſſue male, and then by the operation of law, the eſtates are divided, Thomas 
and Anne become tenants for life, the remainder to the iſſue male in tail, the re- 
verſion to the heirs males of Thomas and Anne, the remainder over as aforeſaid ; for 
the eſtate for their lives is not abſolutely merged, but with this limitation till they 
have iſſue male. 11 Co. 79, 80. Lewis Bowles's caſe, | | 

* Note, in Lewis Bowles's caſe, the eſtates were united at the firſt upon making 
of the conveyance, Vent. 307. per the Reporter. < . 
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206. S. C. ſays, this caſe was never adjudged, but for defaults in 
the writ of error, the court could not proceed to judgment, but in- 
clined to affirm the judgment. Bid. 578. Arguend. In the caſe of 


Harriſen v. Belſay, ſays, this caſe was not adjudged, but the court 
much inclined, that the contingent eſtates were deſtroyed, —Hort- 


dell v. Keck, Freem. Rep. 405. pl. 530. Trin. 1675. ſeems to be 


S. C. And there Hale Ch. J. inclined to think the remainder de- 
ſtroyed ; Sed adjornatur. „ . 
They inſiſted on this as a caſe in point; but admitting there 
might be an opening, they thought the fee was ſo far executed as 
to intitle the wife to dower. Eſtates in dower are very much fa- 


voured in law; the wife of a man ſeiſed of a defeaſible or baſe fee 


ſhall be endowed till the eſtate is deſeated. So is Seymor's caſe 
in the 1oth report. If a diſſeiſor dies ſeiſed, the widow ſhall be 
endowed as long as the eſtate continues. | 

The counſel for the defendant argued, that it could not be con- 


troverted, but that the father in this caſe has made his ſon a pur- 


chaſer, and that a man may make his heirs purchaſers if he parts 
with the whole eſtate. The preſent caſe is very different from the 
caſe of Kent and Hartpool, becauſe there the fee was veſted in the 
grandfather, and therefore deſcended to the tenant for life as his 
heir, and ſo merged that eſtate, but this caſe is not ſo. In 


Miſcot's caſe, 2 Co. 60. this diſtinction is taken, viz. © When the 


fee is limited by one and the ſame conveyance, there the one may 
have fee-ſimple, and the other an eſtate for life jointly ; but when 
they are firſt tenants for life, and afterwards one of them doth get 
the fee- ſimple, or the fee-ſimple doth deſcend to one, there the 


jointure is ſevered. As if a man makes an eſtate to three, and to 
the heirs of one of them, there one of them hath fee- ſimple, and 


yet the jointure doth continue, for all is but one entire eſtate created 
at one and the ſame time, and therefore the fee- ſimple cannot 
merge the jointure, which took effect with the creation of the re- 
mainder in fee; — This plainly ſhews that an eſtate for life is not to 
be merged in a remainder in fee, if the different titles ariſe from 
the ſame deed, as they do in the preſent caſe. | 
In the caſe of Plunkett and Holmes in Sir T. Raym. 30. it is ſaid, 
though the fee deſcends, it ſhall not confound the eſtate for life, 
but there ſhall be an Hiatus to let in the contingency when it hap- 
pens; ſo is Leꝛois Bowles's caſe, where, notwithſtanding the eſtates 
were conſolidated, yet it was held that they ſhould open to let in 
the contingent remainders. If the huſband in this caſe had left a 
ſon, nay if the ſon had been born after his death, it muſt have 
defeated the eſtate in dower. As to the caſe of the diſſeiſor, his 
eſtate is to be conſidered in law. as a rightful eſtate, at leaſt till the 
contrary is made appear. | 5 > 
In the caſe of Bootbby v. Vernon, which was in Chancery, ( Mod. 
150.) it is ſaid, that wherever the eſtate is to determine by expreſs 
limitation, or condition, on the death of the wife, there the huſ- 
band ſhall be tenant by the curteſy ; as where an eſtate for lite is 
: = > Annited 
2 ; 


X 
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limited to a woman; remainder to her firſt ſon, and every other 
ſon in tail male, remainder to the heirs of her body, remainder to 
her right heirs; here it is er, ſhe is ſeiſed of the inheritance; yet 


if ſhe has a ſon, the huſband ſhall not be tenant by the curteſy, 
becauſe the contingent eſtate, which is to ariſe on her death, in- 
tervenes between her eſtate for life and the inheritance, This is a 
caſe in point. : | 

By 1 Roll. Abr. 676. If A. ſeiſed in fee of lands, covenants to 
ſtand ſeiſed thereof to the uſe of himſelf and his heirs, till C. his 


middle, ſon takes a wife, and after to the uſe of C. and his heirs, 


and after A. dies, by which it deſcends to B. the elder ſon of A. 
who has a wife and dies, and after C. takes a wife; it ſeems the 
wife of B. the elder ſon ſhall not be endowed of the ſaid eſtate 
of her husband; becauſe his eſtate is ended by an expreſs limi- 
tation; and therefore the eſtate of the wife being derived out of it, 
this cannot continue longer than the original eſtate. 

There are caſes, where it has been held that if there be a poſſi- 


| bility of another eſtate to take effect, it ſhall defeat the eſtate in 


dower: ſo is 1 Roll. Abr. 677. pl. 6. viz. If there be leſſee for life, 


the reverſion to the huſband in fee, and the leſſee leaſes the land to 


the huſband for the life of the huſband, and after the huſband dies, 
and the leflee dies, the wife ſhall not be endowed thereof; becauſe 
there was a poſlibility of a reverſion during the coverture as to the 


freehold. | 
In the preſent caſe there is no poſſibility that the iſſue of the mar- 


riage ſhould take by deſcent or inheritance : they could take only 


under the deed by purchaſe, and then the rule in Co. Lit. 40. 
' ſhould take place, viz. ** If a woman taketh a huſband ſeiſed 


of ſuch an eſtate in tenements, &c. ſo as by poſſibility it may hap- 
pen that the wife may have iſſue by her huſband, and that the 
fame iſſue may by poſſibility inherit the ſame tenement of ſuch 
an eſtate as the huſband hath, as heir to the huſband. Of ſuch te- 
nements ſhe ſhall have her dower, and otherwiſe not.”” 

They infiſted that the ſaid caſe of Plunkett and Holmes was 
ſtrong in point; and that ſo was Cordal's caſe, which is thus re- 
ported in Cro. Elig. 315, 316. vis. Nota: Coke attorney ſhewed 
to me a reſolution of Gaudy and Anderſon in a caſe referred to them 
by the Queen's commandment, in which two points were re- 


ſolved; Where a deviſe was to two perſons of lands to hold for 


payment of the legacies in a will, and the debts of the teſtator, and 
afterwards to Ed. Cordal his brother for life, remainder to his firſt 
ſon in tail, and ſo to the ſecond, the remainder to the heirs of the 
body of Ed. Cordal. Firſt it was reſolved, that this is no freehold 
in the two perſons, but only a term for years, although it cannot 
be ſaid for any certain number of years, for the profits are not cer- 
tain, nor the debts, yet it is a chattel, and quaſi a term, as a deviſe 
during the minority of J. S. or land extended for debt; and this 


is in favour of wills, but otherwiſe it is of ſuch a limitation in a 


deed, for there it is a freehold conditional. J. 8 Co. Manning's 
| | | 0 C | caſe, 


* 


caſe. 2dly, It was reſolved, that the eſtate tail was not executed for 
the poſſibility of the mean eſtate that might interpoſe, and there- 
fore it was always disjoined, during the life of Ed. Cordal, ſo that 
of that eſtate his wife could not be endowed ; and this was reſolved 
upon conference. : | | 8 
The counſel for the plaintiff replied, that the counſel for the 
defendant argued, as if the intent of the parties were to govern; 
but taking it to be ſo, it cannot be preſumed but that at the time 
of making the deed it was well known that William Hooker jun. 
would be heir to his father; and that eo inflante on the death of the 
father the two eſtates would be conſolidated : and allowing Plunkett 
and Holmes and Boothby and Vernon both to be law, yet they will not 
affect or come up to the preſent caſe. If the contingent remainder 
in this caſe had not been deſtroyed by the fee falling upon the 
eſtate for life, they admit that the iſſue muſt have taken by pur- 
chaſe; but as that eftate is defeated, and as a contingent remainder 
once deſtroyed can never revive, the iſſue ſhall take by inheritance, 
as heir at law to their father; and therefore the rule cited out of 
Co. Lit, will not prevail | | : | 
Cb. J. The general queſtions in this caſe are; firſt, Whether 
'the contingent -remainder was deſtroyed by the reverſion in fee fal- 
ling on the eſtate for life. And, ſecondly, admitting that it was 
not, and that there might be an opening, whether this poſſibility 
-would deſtroy the dower. As to the firſt, T am inclined to think 
the contingent remainder is deſtroyed. We cannot in this caſe col- 
lect the intent of the parties, or take into confideration any ſubſe- 
quent act debors the conveyance, and therefore to ſay any other 
matter than what appears upon the face of the conveyance was 
in the contemplation of the parties, cannot be-of any weight, The 
.caſe of Kent and Hartpoo! ſeems to be a very ſtrong caſe in 
. „ | 
In the caſe of Purefoy and Rogers, 2 Saund. 380. the expreſs 
opinion of Hale and the judges was, that the purchaſing the re- 
.mainder in fee by the tenant for life totally deſtroyed the contin- 
gent remainder, and that it could never be let in again, though the 
particular eſtate were revived, * 1 


But 


— 


n. 


AM. a Feme Covert was tenant for life, remainder to ber firſt ſon ; the reverſioner in 
fee, before any ſon born, conveyed the inheritance by fine to M. and her buſband; a jon 
208 afterwards born, and then M. died. Per Cur. Though if M. had ſurvived her 
baron ſhe might have avoided and waived the eſtate taken by the fine, yet the con- 
tingent remainder to the ſon is utterly deſtroyed, he not being in e when the con- 
tingency happened; for M. and her baron took ly entireties, and jo M's eflate was 
_ merged before the contingency happened; and the poſſibility which ſhe had to waive the 

inheritance, and ſo to take back her eſtate for life, will not preſerve it; for if the par- 
- ticular eſtates which ſupport contingent eſtates are not in e when the contingency 
happens, the contingent eſtate can never ariſe, whether it happens by Turrender, 
merger, feoffment, or any other way; and judgment accordingly. 2 Saund. 380. 


2 Lev. 39. S. C. Hil. 23 C24 Car. 2. B. R. Purefiy v. Ragers. And per Hale: 
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But ſuppoſe the eſtate for life not to be abſolutely merged, but 


that there ſtill remained an Hiatus to let in the contingencies, as in 
Lewis Bowles's caſe; yet I do not think that this poſſibility will 


defeat the wife's title to dower, when the contingency never hap- 
pened. The books ſay that the eftates in ſuch caſes are conſoli- 
dated; and none of them ſays, that, if any of the eſtates opened 
the tenancy in fee, the wife could not be endowed. Cordal's caſe 
in Cro. Eliz. 315, 316. is the only caſe which contradicts theſe re- 
ſolutions ; but in the caſe of Purefoy and Rogers, this caſe was de- 
nied to be law: And I have ſeen a note of a like caſe in the Com- 
mon Pleas, where it was likewiſe denied to be law by Bridgman. 


But I think the judgment in Duncomb and Duncomb, 3 Lev. 437. is 
right. The caſe was thus: Dower, and upon Nunguam ſeifie que 


Dower pleaded, and thereon a ſpecial verdict, the caſe was, William 


Duncomb tenant for life, the remainder to F. S. and his heirs for 


the life of Pilliam, the remainder in tail to Milliam, vis. to the 


heirs males of his body, the remainder to George Duncomb the now 
tenant. William married the demandant and died without iſſue, 
and whether the demandant ſhould be endowed, was the queſtion; 


i. Whether the remainder to J. S. and his heirs for the life of 
William Duncomb be ſuch an interpoſing eſtate between the eſtate 


for the life of William and the remainder to the heirs of his body, 


that the wife ſhould not be endowed? and for the demandant it 


was ſaid, that the whole eftate was really in William, and the re- 


mainder to J. S. for the life of William was no more than a poſ- 


fibility; ſo that if William had committed a forfeiture, J. S. might 
take advantage thereof for preſervation of remainders. But in the mean 


time the whole eſtate is executed in V. D. as in Leas Boxeles's caſe 


the whole eftate-tail was executed in the father till the birth of the 
Arſt ſon ; and though by this poſſibility the eſtate for the life of 


William is not merged, yet the eſtate-tail is executed to ſuch a 


_. purpoſe that the wife ſhall be endowed, as 50 Ed. 3. 45. Tenant 


in tail after poſſibility of iſſue extinct, with a remainder to him in 


general tail, marries a ſecond wife; ſhe ſhall be endowed, though 


both eſtates ſtand diſtinct in the huſband. But the court upon the 


firſt argument haſtily gave judgment for the tenant.” 

And upon the whole I think, that V. Hooker the younger dying 
before the birth of a ſon, the contingency was deſtroyed; and in the 
next place, if the contingency was not deſtroyed ; yet as it never 
happened, the wife is entitled to dower. The caſe of Boothby and 
Vernon doth not in the leaſt impeach this reſolution ; for in that 


18 K 
* — 


s 
_— Ra 


In all caſes where the particular eftate is merged in the reverſion, there the contingent 
remainder is gone, though there is no deveſting of any eſtate: as if tenant for life, 


remainder ix tail in contingency, remainder in tail in Eſſe, be, and the tenant for life, 
remaznder in tail in Eſſe, levies a ;fine, this is no diſcontinuance nor deveſting any 
eſtate, becauſe each gives ſuch eſtate as he has, and yet the meſse contingent re- 
mainder is deſtroyed, Per Hale Ch. J. 2 Saund. 380. | 
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| Dower: 


in fee; I therefore think the wife plainly intitled to dower. 


the plaintiffs in error. 


ſuch a writ, for the word ande is left out. 


not have been * but from the time of ning out the writ of 


caſe the wife was only tenant far life, with a poſſibility to her 
iſſue. 

Page J. Here is nothing but a poſlibility, which has never hap- 
pened, nor can now happen to diſtinguiſh this eſtate from an eſtate 


Probyn J. The diſtinctions taken in this caſe may be allowed; 
and yet the widow be intitled to dower; beſides it is impoſſible 
now that the contingencies ſhould ever happen. 

Lee J. Kent and Hartpool is to me a very ſtrong caſe: the words 
of the book are a veſting ſub modo, but here there is an actual 
limitation to the right heirs, which makes the eſtate veſted, and if 
an abſolute veſting, there never can be an opening to let in the re- 
mainder; but it is an utter deſtruction of it. | 

All clear of opinion that the widow in this _- 18 intitled to 
dower. Juggment for the demandant. 


Faſter 


7 Geo. 2. in B. R. 


Dobſon and others ver; Dobſon. 


Writ of dower unde nibil habet was brought in the duchy 
court of Lancaſter, and judgment for the demandant. 
A writ of Seiin was awarded accordingly, and a writ 
of Inquiry; and on the return of it, damages were given 
to the widow to the full value of her dower from the death of her 
huſband to the return of the writ of Inquiry. Error is brought in 
B. R. and the following n were taken by the counſel for 


Firſt, That no damages can be given in this caſe. Damages are 
not to be recovered but in a writ of dower unde labil hbabet, accor- 
ding to Lord Co. 1 Inſt. 32. b. But it does not appear that this is 

Secondly, Damages are given @ morte viri, whereas they ſhould 


2 | dower ; 
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dower; ſince. it does not appear there was any demand of dower 


in pais; and in Co. Lit. 32. It is ſaid that the demandant ſhould 
take care to make demand as ſoon as poſſible, leſt ſhe loſe the value 
of her dower, and that the heir does no wrong till a demand is 
made. "TR oy | 


e Thirdly, there does not | ap ar to have been any default in the 


tenants; the entry being quod ipſe exact. non ven. in the ſingular 
number, whereas there are four tenants; ſo that it does not appear 
that above one was ſummoned, nor can it be aſcertained, which 
%%/%éͤ ß | 

And laſtly, here is a diſcontinuance; no day being given to the 
tenants to appear on the return of the writ of inquiry, 


The counſel for the defendant in error argued, that they were in- 
titled to the damages given; for it was incumbent on the plaintiffs, if 
they would have excuſed themſelves from damages, to have pleaded 
touts temps priſt. As to the omiſſion of the word unde, the plain- 
tiffs ought to have brought the original writ before the court by 


Certiorari, otherwiſe the court will not preſume it to be ſo. And 


as to carrying damages too far, the natural conſtruction of the Words 
of the Stat. of (a) Merton 1s, that the widow ſhall. recover damages 


till ſhe have ſeiſin. So it was determined in 1 Leon. 56. The caſe 


is this: © Walter and his wife brought a writ of dower againſt 
Jervice Nevuil, and judgment was given upon Nihil dicit; and be- 
cauſe the firſt huſband of the wife died ſeiſed, a writ of inquiry of 
damages was awarded, by which it was found, that of the land 
which ſhe ought to have in dower, the third part was of the value 
of eight pounds per Annum, and that eight years elapſerunt a die 
mortis viri ſui proxime ante inquiſitionem, & aſſeſſant danna to eight 


pounds; and it appeared upon the record, that aſter judgment in 


the writ of dower aforeſaid the demandants had execution upon 
Habere facias ſeiſinam, ſo as it appeareth upon the whole record 
put together, that damages are aſſeſſed for eight years, whereas the 
demandants have been ſeiſed for part of the ſaid eight years; upon 


which the tenant brought a writ of error, and aſſigned for error, 
| becauſe damages are aſſeſſed until the time of the inquiſition, where- 


as they ought to be but to the time of the judgment; but the ex- 
ception was not allowed; another error was aſſigned, becauſe that 
where it is found, that the land was of the value of eight pounds 


per Annum, they have aſſeſſed damages for eight years, to eighty 


pounds, beyond the revenue ; for according to the rate and value 


(a) Stat. of Mert. 20 Hen. 3. A. D. 1235. Of widows which after the death 
of their husbands are deforced of their dowers, and cannot have their dowers or 
quarentine without plea, whoſoever deforce them of their dowers or quarentine of 
the lands, whereof their husbands died ſeiſed, and that the ſame widows after ſhall 
recover by plea ; they that be convict of. ſuch wrongful. deforcement ſhall yield da- 
mages to the ſame widows ; that is to ſay, the value of the whole dower to them 
belonging, from the time of the death of their husbands unto the day that the ſaid 
widows, by judgment of our court, have recovered ſeiſin of their dower, &c. and 
the deforcers nevertheleſs ſhall be ameroed at the King's pleaſure,” 


D | found 
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Found by verdi& it did not amount but to fixty-four pounds: but 
that error was not alſo allowed; for it may be, that by the long 


detaining of the dower, the demandants have ſuſtained more da- 
mages than the bare revenue, Sc. Another error was affigned, be- 


cauſe damages are aſſeſſed for the whole eight years after the death 


of the huſband, whereas it appeareth, that for part of the ſaid eight 


5 years, the demandants were ſeiſed of the lands * force of the judg- 


the writ of error was allowed.. ö 

Jo the objection, that there is no default in the tenants, becauſe 
the default is charged in the entry in the ſingular number, it is an- 
ſwered that caſes in dower are intitled to all the favour the court 
can ſhew; and if the word ipſe be taken in the plural number for 
iſe, to agree with perſonæ underſtood, it will only make it falſe 
latin, which will not vitiate; neither is it a diſcontinuance that no 
day is given to the tenants to appear on the return of the writ of in- 
quiry. The entries are as in the preſent cafe, vig. Co. Entr. 81. 
Brow. 222. Beſides it is aided by Stat. 4 Ann. c. 16. which amongſt 
other things aids judgments whereon writs of inquiry are awarded. 

The whole court over-ruled the exceptions on the anſwers given, 
except the third, v:z. that there does not appear to be any default 


Ment and execution in the writ of dower ; and upon that matter 


in the tenants, becauſe the words in the entry are quod ipſe exact. 


non ven. ſince the words ſeem naturally to refer to no more than 
one perſon, and it did not ſeem that on the default of one tenant 
the court ſhould give judgment againſt a//; therefore as to this ob- 
jection they ordered it to be argued again. | | 

Afterward in Mzchaelmas term 8 Geo. 2. The counſel for the 
tenants -on this exception argued, that the entry of the judgment 
being the act of the court, it cannot be intended that more are 
ſummoned than are ſaid to have been ſummoned; and that the 


word iſe having already a good grammatical ſenſe, and not repug- 


nant to any part of the record, it ought not to be rejected. And 
they cited the words of Halt Ch. J. in Salk. 324, 325, vis. Where 
a matter ſet forth is grammatically right, but abſurd in the ſenſe 
and unintelligible, we cannot reject fome words to make ſenſe of 


the reft, but muſt take them as they are; for there is nothing ſo 


abſurd or nonſenfical, but what by rejecting and omitting may be 
made ſenſe; but where a matter is nonſenſe by being contradictory 
and repugnant to ſomewhat precedent, there the precedent matter 
which is ſenſe hall not be defeated by the repugnancy which fol- 
lows, but that which is contradictory ſhall be rejected; as in eject- 
ment where the declaration is of a demiſe the ſecond of January, 
and that the defendant poſea, ſcil. the firſt of January, ejected 
him : here the age may be rejected as being expreſly contrary 
to the poſtea and the precedent matter.” . VVA 

The counſel for the demandant argued, that the word zp/e ſhould 
be rejected as ſurpluſage ; the ſenſe and dition being better with- 
out it; and that in the caſe of Fitzgerald and Clanrickard in Comb. 
168, a woman, tenant in a writ of, dower, appeared by her guar- 
| | dian, 


(a) By Stat. 4 Ann. e. 16. ſe, 2, © All the ſtatutes of jeoſails ſhall be extended 
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dian, and the entry of the judgment had theſe words, vis. Quod 
ipſe non poteſt dedicere, and it was the opinion of the court that it 
might refer to her guardian and be good. 


The court were firſt of opinion that in caſes of this nature, 


which wholly turn upon a critical eonſtruction of words, it is in- 


cumbent upon the court to endeavour, if poſſible, to make them 


good in order to maintain the right of the party. That the word 
2þſe could not be rejected in this caſe ; for the rule is, that words 
cannot be rejected unleſs they make an inconſiſtency; but if they 
have a ſenſe as they ſtand, though it vitiates the thing, they cannot 


be rejected; otherwiſe, any thing may be made right that is wrong. 


And they ſaid that the (a) ſtatute for the amendment of the law 
will not help this; for that Act only aids judgments by confeſſion, 
nihil dicit & non ſum infor matus, (which are after appearance) and 
writs of inquiry executed thereon, but not judgments by default be- 
Fore appearance, But at laſt the court ruled it good, by taking the 
word ipſe (as there are no diphthongs in court hand) in the plural 


number, and ſuppoſing it to agree with the word per ſoncæ under- 
ſtood. The Judgment was affirmed. 


Dominus Rex verſus Poole. 


HE court was moved for a new trial on an information in the New trial: 


nature of a Quo Warranto againſt the defendant, to ſhew 
cauſe by what authority he acted as mayor of Liverpool; for that 
the verdict was found on the matter of law againſt the direction of 
the judge. Adjourned. | | | 
After ward in Eaſter term this cauſe came on again, and the judge 
who tried it, certified that the verdict was found againſt his direction, 
and that he was diſſatisfied with it. There were four iflues ; the 
three firſt were preparatory to the laſt, and were excuſes far the laſt 
mayor's adjournment of the court to a day after the day appointed 
by the charter. And the jury found that there was no neceſſity 
for ſuch adjournment, with which verdict the judge reported him- 


ſelf ſatisfied. The laſt iſſue was whether or not the defendaat was 


duly elected mayor, and the jury found him not duly elected; and 
this was the verdict with which the judge. was diflatisfied, The 
point of law was, whether the late mayor had a power to adjourn 


the election of a new mayor to a day beyond the charter day. 


— 
x 


to judgments which ſhall at any time afterwards be entered upon confeffion, nihil 


- dicit, or non ſum informatus, in any court of record; and no ſuch judgment fhall be 


reverſed, nor any judgment upon any writ of inquiry of damages executed thereon 
be ſtaid or reverſed, for or by reaſon of any imperfection, omiſſion, defect, matter 
or thing whatſoever, which would have been aided and eured by any of the ſaid 
ſtatutes of jeofails in caſe a verdict af twelve men had been given in the ſaid action 
or ſuit, fo as there be an original writ or bill, and warrants of attorney duly filed 
according to the law as is now uſed,” _ 
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The counſel for the proſecutor argued, that though it is the ge- 


neral rule to grant a new trial on a jury's finding the matter of law 


againſt the direction of the judge; yet if it ſhould appear to the 
court above that the judge had miſtaken the law in his direction, 
and that therefore the jury had found right, the court would not 
grant a new trial, ſince the jury could at length find no otherwiſe; 


and it would put the parties to the expence of a new trial to no 


purpoſe; for ſhould they again be directed in the fame manner as 
before, and find accordingly, the court would grant a new trial for 
the miſdirection of the judge. And it appears in this caſe, by the 
record before the court, that the judge had miſtaken the law ; and 
though his report is concluſive as to matter of fact, the court 
having no other means to be ſatisfied of it; yet it is not fo as to the 
matter of law, as that may be collected in many caſes from the 
record. This may be compared to the caſe of an immaterial ver- 
dict for the defendant, wherein, if it appears that he has made out 
no title by his plea, or confeſſed the action, judgment will be given 
for the plaintiff; as. in caſe where on an information in the nature 
of a Quo Warranto, there is a verdict for the defendant, and yet 
judgment is given for the proſecutor, becauſe the plea had not tra- 
verſed the uſurpation. . In 9 H. 6. 37. pl. 12. it is ſtated, that if 
in debt the defendant pleads ſuch matters as ſhew that in point of 


law he owes the debt, and yet concludes that he owes nothing, the 


plaintiff may nevertheleſs claim judgment upon the confeſſion, and 
that though there ſhould be a verdict for the defendant, yet judg- 
ment will be given for the plaintiff. 2 Rol. Abr. 9g. In action 
upon the caſe for ſlanderous words, there is a plea in bar, and a re- 
plication, and iſſue joined, and a verdict for the plaintiff, yet if the 
defendant had confeſſed the action in his plea in bar, and his plea 
is inſufficient in law, and the iſſue upon the replication is void in 
law, the plaintiff ſhall have his judgment upon the declaration. 
Hil. 33 Eliz. Rot. 27. between Lacy and Reynolds, in action upon 
the caſe for theſe words, He is a falſe knave, and as arrant a thief 
as any is in Warwick galt. 

They cited: 1 Salk. 173. Jones v. Bodinbam, vi2, Treſpaſs for 
taking his cattle in A. defendant juſtified a taking in B. by proceſs 
with an impoſſible Teſte, virtute cujus he took them, and traverſed 


the taking in A. upon that traverſe iſſue was joined, and found for 
the plaintiff, and damages aſſeſſed: It was objected in arreſt of 


judgment, that this iſſue was immaterial, for it is all one where the 
defendant took them, fince he took them without warrant, the pro- 
ceſs being void ; guod fuit conceſſum. It was moved then for a re- 
pleader. Et per Holt Ch. J. a repleader cannot be where there is 
a treſpaſs confeſſed, and the verdict was ſet aſide, and a writ of in- 
quiry awarded, becauſe the iſſue being immaterial, the jury had 
no power to inquire of damages: And judgment was entered for 
the plaintiff on the confeſſion, and not upon the verdict. Vide 


Mo. 696. Yelv, 89. 1 Cro. 25, 214. Hob. 327. 2 Ret. 99. 


3 Cre. 
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3 Cro. 722, 778, $27; 214, 445. 2 Cro. 678. 1 Saun. 128. 

Ray. 458. 

They cited 1 Salk. 173. Staple v. | viz. Where the de- 
3 pleads an ill plea, but the matter, if well pleaded, might 
have amounted to a good bar or juſtification, judgment can never 
be given againſt the defendant, as by confeſſion; but where the 
matter though never ſo well pleaded could ſignify nothing, judg- 
ment may in ſuch caſe 'be given, as by confeſſion, as if in caſe for 
calling him thief the defendant ſhould juſtify, for that he received a 
thief. Per Holt Ch. ]. | 1 3 : 

Neu. 169. Hil. 7 Fac. 1. in B. R. Molineux v. Molineux. In 
debt in the Common Pleas againſt Molineux on a bond as heir to 
his father, the defendant there pleaded riens per deſcent except 
twenty acres in D. in ſuch a county. The plaintiff replied, that 
the defendant had more by diſcent in S. v/2. ſo many acres: And 
upon that they were at iſſue, and it was found for the defendant, 
that he had nothing by diſcent in S. wherefore the plaintiff reco- 
vered, and had judgment to have execution of the twenty acres in 
Dale : Upon which judgment the defendant in the Common Pleas 
brought error; and aſſigned for error a diſcontinuance in the record 
of the plea @ fermino paſchæ uſque ad term Mich after. And where 
it was aided by the ſtatute 18 Eliz. becauſe it was after verdict, 
was the queſtion? And it was adjudged that it was out of the 
ſtatute, and that it is error; becauſe the judgment was not founded 
on the verdi&, but only on the defendant's conſeſſion of aſſets, and 
the verdict here was to no purpoſe, but made the defendant's con- 
feſſion more ſtrong ; ſo the ſtatute 18 Elig. is to be intended where 
the trial by verdict is the means and cauſe of the judgment. 

Wherefore the judgment was reverſed. 

Trin. 4 Geo. 2. Broome and Waodward in MS. Treſpaſs for en- 
tring plaintiff's houſe and taking away his goods; the defendant juſ- 

_ tified for a diſtreſs for rent, and that the goods were appraiſed and 
the appraiſers ſworn before the headborough, and the reſidue of the 
money returned. Upon this plea iſſue was joined; and verdict for 
the defendant, but judgment for the plaintiff; becauſe it appeared 
by the act of parliament that the appraiſers ſhould be ſworn before 
the ſheriff or conſtable, whereas it was alleged in the plea that 
they were ſworn before the headborough. 

Eaſter 4 Ann. A caſe in ſerjeant Salt. manuſcript notes Tref- 
paſs for throwing down and carrying away ſtalls. - As to all the 
treſpaſs, but throwing down, the defendant pleads not guilty; and 
as to the throwing down a ſpecial juſtification, in which the defen- 
dant admitted both the throwing down and carrying away the ſtalls; 
the judge of the Ny prius refuſed to try the cauſe becauſe the ac- 
tion was confeſſed, and afterwards on motion in the court above, 
it was held that the judge did right. 2 

The following exceptions were taken to the opinion of the 
judge, 22. that it appears upon the face of the record that the de- 
fendant Poole was not elected mayor according to the charter ; for 

the 


* 


the charter appoints the 18th of October for the election, whereas 
the defendant has ſet forth in his plea that he was choſen on the 
Toth, and that the act of 11 Geo. 1. does not give a power to 
. mayors to adjourn the election at their own will without any reafon 
to a day when their power is expired. Neither does it give any 
authority even on an adjournment, to proceed upon a poll taken the 
firſt day, but they muſt begin de novo. That it appears upon the 
record that the late mayor, whoſe power determined the day be- 
fore, preſided at the election, when the defendant was choſen, 
whereas the act requires that the next officer ſhould prefide, the 


—— td 


mayor's power being determined. That the ſtatute directs the elec- 
tion to be begun between the hours of ten in the morning and two 
in the afternoon, whereas it appears by the defendant's plea, that 
this election began between eight and nine in the morning. That 
it appears that this defendant was elected the 19th of Ocober, and 
yet he pleads an election for the year next enſuing, whereas by the 
charter his office expires the 18th of October, which is within the 
year. On all which accounts it appears that this cannot be a lawful 
election, and therefore no new trial ſhould be granted. 

Hardwicke Ch. J. I think a new trial onght to be granted in this 
caſe. The general rule is, that if the judge of niſi prius directs the 
jury on the point of law, and they think fit obſtinately to find a ver- 
dict contrary to his direction, that is a ſufficient ground for granting a 
new trial; and when the judge upon a doubt of law directs the 
Jury to bring in the matter ſpecially, and they find a general ver- 
dict, that alſo is a ſufficient foundation for a new trial. But to 
' theſe general rules there are ſome limitations as clear as the rules 
themſelves. One is, that the judge ſhould direct the jury plainly 
and certainly. If he ſhould be wrong in point of law, and the 
jury ſhould find contrary to his opinion, and it ſhould appear to the 
ſuperior court, (under whoſe direction all trials at zi prius are) 
that the judge was undoubtedly miſtaken, the court would not 
grant a new trial, becauſe it would be putting the parties to trouble 
and expence to no purpoſe; and if the next judge thould direct the 
Jury in like manner, and they find accordingly, there muſt be a 
new trial for miſdirection. Another limitation is, that it appears 
upon the record before the court that it is impoſſible that. the defen- 
dant ſhould have judgment, by reaſon of his bad plea, though the 
verdict were found for him ; but then theſe things muſt appear very 
clearly, and it muſt be where every thing appears upon the record 
that can poſſibly ariſe upon the trial; for if all the matter does not 
ſo appear, and the verdict may poſſibly prejudice the defendant in 
point of law, the court ought in juſtice to grant a new trial. But 
in the preſent caſe it does not appear ſufficiently upon the record, 
that the law is againſt the defendant, nor that his plea is fo bad that 

he could not have a judgment, were the verdict found for him. 
Had the preſent caſe depended wholly on the Common law, it 
ſeems that no new trial ought to have been granted ; for the law 
before the 11th of Geo. 1, was taken to be, that the mayor's office 
2 | was 
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was determined at the end of the year; and therefore it ſeems that 

it would have been a void election where the adjournment was 
made to a day after the expiration of his office; eſpecially when it 
is done without cauſe, But the ſtatute of (a) 11 Geo. 1. was made to 


remedy ſuch inconveniencies, and on that act I think this cauſe ought 


to be tried again. It ſeems indeed it ought to have been the ori- 
ginal intent of that act to enable corporations to go to an entire new 
election on a ſubſequent day where no election had been begun be- 
ſore; but notwithſtanding, as this is a remedial law to prevent in- 
conveniencies ariſing from non:- elections of annual officers on the 
charter day, if the words of the act are large and general enough 
to comprehend the continuing of elections began on the charter 
day, but not compleated within that time, as the miſchief is the 
ſame, the court ought to give a liberal conſtruction to them. The 
act ſays that where by any accident or default whatever, no election 
ſhall be made on the charter day, they may proceed to an election 
another day, &c. According to theſe words, ſuppoſing the mayor 


had done wrong in making a voluntary adjournment, the wrong 


acts of officers were part of what was intended to be provided 
againſt by this act. It is objected, that the adjournment was made 
to between the hours of eight and nine, inſtead of ten and two, 
but this mention of hours in the ſtatute is certainly directory and 
not reſtrictive, and intended to prevent ſurprize by beginning at 
inconvenient times. Now as to what appears on this record, there 
is no pretence of ſurprize in the preſent caſe. 


The next objection is, that the mayor whoſe office had expired 
the day before prefided at this election ; and did that appear on the 


face of the record, it would be a ſtrong objection in tavour of the 
proſecutor, but it does not; and therefore the whole matter not ap- 


pearing upon this record, it ought to go again to trial, that if the 


jury ſhould find a ſpecial verdict, the facts might come more fully 


before the court. As to the objection that it is pleaded to be an 
election, for the year next enſuing; this may be, as it were, a 
technical year, created by the act of parliament ; as in corporations 


—— — 
- 


(a) Stat. 11 Ges. 1. cap. 4. ſect. 1. If in any city, borough or town corporate, 
in England, Wales and Berwick, no election ſhall be made of the mayor, bailiff or 
chief officer, on the day, or within the time, appointed by charter or uſage; or 
ſuch election being made, ſhall afterwards become void, whether fuch avoidance ſhall 
happen by default of officer, or any other accident whatever ; the corporation ſhall not 
be diſſol ved: But where no election ſhall be made, the members of ſuch city, &c. 


who have a right to vote, or be preſent at, or to do any other act neceſſary to the 


compleating of, ſuch election, are required to aſſemble in the Town Hall or uſual 


place of meeting, on the day next after the expiration of the time within which 


ſuch election ought to have been made, unleſs ſuch day be Sunday, and then on 
Monday following, between ten in the morning and two in the afternoon, and pro- 
ceed to the election of a mayor, &c, and do every act neceſſary to the compleating 
ſuch elcction; and if upon ſuch day of meeting hereby appointed, the mayor or 
other officer, who ovght to have held the court, ſhall be abſent, then ſuch other per- 
ſon having a right to vote, being the neareſt then preſent, ſhall hold the court and 
have the ſame power as belongs to the mayor, &c, 


where 


i. 
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where the charter determines the office on a day after a moveable 
feaſt, the officers are nevertheleſs ſaid to be choſen for a year. 
The thing that governs greatly in this determination is, that the 
point of law is not to be determined by juries. Juries have a 
power by law to determine matters of fact only, and it is of the 
greateſt conſequence to the law of England and to the ſubject, that 
theſe powers of the judge and jury be kept diſtinct ; that the judge 
determine the law, and the jury the fact, and if ever they come to 
be confounded, it will prove the confuſion and deſtruction of the 
law of England. WM 26. 
The other judges concurring in opinion with the Ch. J. a new 
trial was granted on the common rule of payment of colts. 


16 


r 


Rice ver/. Kelly. 


Bl... 3" a motion to ſet aſide a bail given in before a judge, the 
O plaintiff not having had notice of the bail, and that the de- 
fendant put in bail to the plaintiff's ſatisfaction, it was ruled, that 

leaving notice under the party's door is in no caſe ſufficient notice; 
and that though notice ſhould not be given to plaintiff of the bail, 
yet if after the bail is put in, he takes notice of it, and makes inquiry 
after the perſons, and declares himſelf ſatisfied with them, it is the 
fame thing, as if he had notice before. | | 


Holiday and others in ſeveral Suits ver. Pitt. | 


* 


Privilege of HIS cauſe was argued in B. R. May 17, 1734, and again be- 
os fore eleven of the judges (Mr. Baron Carter being abſent) in 
Serjeants Inn. - E 


The fate of the caſe Was 45 follows : 


— 


A motion was made in B. R. to diſcharge the defendant /n 
Pitt, eſq; out of cuſtody; becauſe he having been member for 
Camelford, in Cornwall, in the late parliament, was arreſted and de- 
tained in cuſtody by ſeveral writs of Capias out of the Common Pleas, 
and Latitats out of B. R. within three days after the prorogation, 

and two days after the diſſolution of parliament before the time of 
privilege, as he alleged, was expired. He was likewiſe charged 
in cuſtody with ſeveral declarations. The defendant removed him- 
ſelf into B. R. by Habeas Corpus. The return was produced in 
court to ſhew that he was a member of parliament, and affidavit 
was made that he continued fitting till the end of the parliament ; 
and the judges of B. R. having conferred with the reſt of the 
judges, it was ordered to be argued again before them all, 
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The Sum of the Arguments made uſe of by the Counſel for the defendant | 


Was as follows : 


There are three principal points in queſtion. Firſt; whether the 
defendant is intitled to any privilege redeundo after a diſſolution, as 
well as after a prorogation, which was not diſputed. 2dly, Suppo- 
ſing he has a privilege, whether it appears he was taken up within 


time of privilege. And zdly, Whether he applies to the court in 


a proper manner in-order to be diſcharged. . 

As to the firſt point, that members have ſome privilege redeundo 
after the diſſolution of the parliament, was never before contro- 
verted. The reaſon that was the foundation of the privilege till 


ſubfiſts; fince it is but juſt that perſons who have neglected their 


own private affairs for the public ſervice, ſhould be ſecure from ar- 


reſts, till they return to their reſpective habitations, where they 


may better provide for the ſettling their affairs; and that there is ne 


difference between prorogations and diſſolutions may appear from 


this, that prorogations are not of that great antiquity as parlia- 
ments; two or three new parliaments being ſometimes called with- 
in the ſpace of one year, and there were very few prorogations be- 
fore the time of H. 8. This privilege ariſes from preſcription, and 
therefore muſt have been the cuſtom in caſes of diſſolution which. 
only is ancient enough whereon to found a preſcription. h 

Lord Coke in his treatiſe of the court of parliament ſays, that pre- 


| ſcription has made this privilege manifeſt to all perſons. In judge 
- Atkins's argument about the power of parliament, p. 38. it is ſaid, 


that there is a privilege both for coming to parliament and return- 


ing from it, laid down by preſcription. The ſtatute of 6 H. 8. 


c. 16. which enacts, that no member departs before the end of 
parliament without licence, under the penalty of forfeiting his wages, 
ſhews that they muſt have had a privilege of returning after the diſ- 
ſolution. By Stat. 8 Hen. 6. c. 1. it is enacted, that all clergy- 
men called to convocation and their ſervants ſhall enjoy the ſame 


privilege in coming, tarrying and returning as members of parlia- 


ment do, which ſhews that members have a privilege for returning. 


The Stat. 35 Hen. 8. enacts, that members ſhall have wages for 
coming and returning, as well as during the fitting of the houſe. 


The Charter of the Foreſt, c. 11. extends the privilege, which no- 


bles ſummoned to attend the king had to kill two deer in the foreſt 
upon their firſt coming, to their return likewiſe. The words are: 
Qicunque archiepiſcopus, epiſcopus, comes, vel baro veniens ad nos ad 
mandatum noſtrum, tranſierit per foreflam noſtram, liceat ei capere 


unam beſtiam vel duas per viſum foreſtarii fi præſens fuerit, ſin 
autem, faciat cornari, ne videatur hoc furtive- facere, Hoc idem 
liceat eis redeundo facere ficut prædictum eſt, And in 4 Inſt. 308. 
the words veniens ad nos ad mandatum noſtrum, are expounded of the 
nobles coming to parliament. Raſt. Entr. fo. 664, and the Regiſter, 


the 


. 
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—_— 


the words, pro expenſis veniendo, morando, et exinde ad propria rede 


undo. In 4 Inſt. 46. it is ſaid that the wages are due veniendo, morando 


et exinde ad propria redeundo. Scobell in his remembrances, Gc. p. 88. 
ſays, that members and their neceſſary ſervants have a privilege from 
arreſts eundo, morando, & redeundo; and in p. 108 of the ſame book, it 


is mentioned that one Mr. Martin a member of the houſe of com- 


mons was taken up twenty days before the meeting of the parliament, 
and diſcharged by order of the houſe, and that they came to a re- 
ſolution that the houſe was privileged from arreſts for a convenient 


time, both before the meeting and after the diſſolution of the par- 


liament. In a treatiſe about the manner of holding parliaments by 
Elſjng formerly clerk of the parliaments, it is ſaid to be clear that 
ſuch privilege has always been allowed, and a caſe is there men- 
tioned of Sir Thomas Shirley, a member, who was taken up four 
days before the meeting of parliament, and was diſcharged, and 


the houſe came to the fame reſolution as in the former caſe. And 


indeed, as the houſe of commons had always avoided fixing any 
number of days for the duration of their privilege, leſt they might 
ſeem to curb the ſame, it was difficult to ſay exactly to what time 
it extends, but that they only inſiſt upon a convenient time. The 
peers indeed have by an order of the houſe ſettled their privilege 


to 20 days before and 20 days after. In a preface to a treatiſe con- 


cerning the antiquity of parliament, written by Mr. juſtice Dodde- 


ridge and others, there is mention made of a member of the com- 


mons, who falling fick, juſt before the riſing of the houſe, and 
continuing ſo for ſome time, was arreſted about fix weeks after, and 
allowed his privilege. In Scobell's Remembrances, &c. above men- 
tioned fo. 11, it is ſaid to have been laid down by the houſe in 


1640, that every member has a privilege of 15 days before, and 
the like time after the fitting of the parliament. The caſe of 


Thorpe the ſpeaker, arreſted in the time of Hen. 6. which was fo 
ſtrongly inſiſted upon by the other fide, in the argument in B. R. 
is taken notice of in Moor 340. and it is faid to be during the in- 


terval of parliament ; but it is not mentioned how long it muſt be 
in that interval. Beſides Thorpe was arreſted at the ſuit of the 


duke of York. In 1 Brownlow g1, a privilege of 40 days is alleged 
and not denied, though indeed the court gave judgment againſt 
the defendant, but it was upon another point. | 
In 2 Lev. 72. in the caſe of the earl of Athol and earl of Derby, 
it is faid that ſome lords being conſulted faid that they inſiſted upon 
20 days before and after, but that the commons had always claimed 
(2) 40. The ſame thing is faid in 1 Sid. 29. There never 
| was 


— 


* — — 
— * 


(a) The earl of Athol having a decree againſt the earl of Derly for 50001. the 
portion of his wife, who was ſiſter to the earl of Derby; upon a queſtion touching 
the privilege of peers in parliament, how long it laſted ? The lord chancellor before 
he would grant a ſequeſtration, ſent to the lord Hollis and other lords to be in- 
formed in this matter; who hereupon ſent him two orders of the houſe of lords, 
the one dated the 28th of May 1624, the other the 27th of Janzary 1628. entred 
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was a doubt, but that a member being taken upon Meſze Proceſs 
had a right to privilege ; though it was ſometimes a queſtion, where 
he was taken on an execution, left the debt might be loft ; but it 
is now ſettled that privilege lies even in thoſe caſes. Moor 57. Latch 
48. Even witneſſes, juries and barriſters at law have a privilege 
eundo et redeundo, to and from the courts where their attendance is 


required. And in Raſtal's Entries 158, there is a writ for diſ- 


charging, even the ſervant of a juryman. And it is much more 
reaſonable that a perſon attending the high court of parliament, 
ſhould have this privilege, than one attending the lower courts of 
juſtice. The ſtatute 12 & 13 Vill. 3. c. 3. takes notice of this 
privilege of freedom from arreſts, and makes no diſtinction be- 
tween a prorogation and a diſſolution. 1 

As to the ſecond point; it cannot be ſuppoſed that the convenient 
time for freedom from arreſts was expired in the preſent caſe; ſince 
the parliament was prorogued only the 17th, diſſolved the 18th, 
and the defendant was taken up the 20th of April, and it cannot 
be ſuppoſed that three days are a convenient time for returning into 
the remoteſt parts of the kingdom, for which this gentleman ſerved, 
and where his habitation muſt be ſuppoſed to be, and all his con- 


cerns, papers and vouchers lie. Neither can he be imagined to 


have ſettled his affairs in town in ſo ſhort a time as the ſpace of 
two days. The privilege of the high court of parliament ought not 
to be reſtrained in ſo ſtrict a manner as that of a witneſs ſabpænaed 


to attend a court of juſtice; but yet even in the caſe of a witneſs 


it has been determined, that a ſmall deviation from the road ſhall 
not be a forfeiture of his privilege, as he may do it to provide ſuſ- 


tenance or a horſe for his journey. Bro. Privilege 4. And it was 


adjudged Jin. 13 Ann. in the caſe of Hatch and Bliſſet, where a 
witneſs who had given his evidence at the aſſizes at Wincheſter was 
arreſted in that town the day after, that ſo ſmall a delay was no for- 


feiture of his privilege. | 


As to the third point ; this application for relief is made in a 
proper manner ; as of late years 'many things have been done by 
motion in court for the expedition of juſtice, which were former- 


ly required to be tranſacted with greater ſolemnity. In many caſes 


where parties were formerly put to bring their Audita Querela, they 
are now relieved on motion. Perſons arreſted on a Sunday, and 
ambaſſadors ſervants are diſcharged on motion. A Perſon arreſted 


on a Sunday contrary to the Stat. 29 Car. 2. c. 7. would no doubt 


in the journal book of the houfe of lords ; by which it appears, that they declare 
their privilege commences from the teſte of their writ of ſummons to parliament 
and that upon every ſeſſion and prorogation their privilege is for twenty days before, 
and twenty days after each ſeſſion, which the order ſays, is time enough for them 


to come from all parts of the realm, and to return. Hereupon the lord chancellor 


ordered the ſequeſtration to be delivered and executed immediately after the twenty 
days: But it is ſaid the commons never aſſent to this, but claim forty days after and 


be 


before each ſeſſion, 2 Lev, 72, 


— — 
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be diſcharged on motion. So was the witneſs in the above men- 
tioned caſe of Hatch and Bliſſet. According to 1 Sid. 42. Sir Ri- 
chard Temple defendant in a trial at bar in C. B. moved that court 

do put off the trial, he being choſen a member in the enſuing par- 

liament, and there was no objection made that it could not be done 
in a ſummary way ; but the court required a certificate of his being 
a member in that caſe. In the preſent caſe the return is laid be- 

fore the court, and all the ſatisfaction given of his being a member 

that it can receive: The neceflity of the thing requires it to be done 
in a ſummary way; ſince very great inconveniencies will attend the 
determining it in the manner of a plea ; for the defendant muſt 
remain in cuſtody a long time before it can be tried, which will 
elude the lawful privilege, and bring him into the ſame difficulties. 
which that was eſtabliſhed to prevent. It is true, indeed, that no 
precedent can be ſhewn of a member of parliament being diſ- 
charged upon motion, but that muſt be becauſe no one was ever 
before ſo hardy, as to arreft a perſon intitled to privilege of parlia- 
ment, in ſo ſhort a time after the diſſolution. TT 


Argument of the Counſel for the plaintiffs. 


As to the firſt point, v/z. whether the defendant is intitled to 
privilege after diſſolution; a caſe has been cited, which aſcertains 
the privilege of peers, but as to that of the houſe of commons, 
there was ſuch variety in the caſes cited, ſuch uncertainty in the 
time limited, that they could by no means be ſufficient grounds, 
whereon to found a legal preſcription. It is apprehended there re- 
mains no privilege from arreſts after a diſſolution ; ſince the reaſon 
which firſt ſerved ſor creating it ceaſes, as there is no further truſt 
repoſed in the members, nor has the public any further concern or 
intereſt in the ſecurity of the perſons of thoſe who were before 
their repreſentatives; and cefſante cauſa, ceſſat effefius. Privileges 
of this nature ought not to be favoured nor extended, as they hinder 
the ſubject from recovering his natural right. Prorogations are 
much more ancient than the time of Hen. 8. as may be ſeen b 
the titles of ſeveral ſtatutes made before that time. The uniform 
language of the books is, that privilege is allowed pendente parlia- 
mento, and ſendente curia. Coke 4. Inſt. 48, Dy. 60. Bro. tit. 
Privilege, pl. 66. Catton's Records 596, 701 & 704. In Sir Ro- 

: bert Atkins's Parliamentary and Political Trafts 42. a writ is 
| mentioned that the members, dum in parliamento morantur arreſiari 

et implacitari non debent. The judgment on that ſame writ has the 

ſame words; and in HakewelPs Modus Tenendi Parl. 63. it is ſaid 

that the parliament does not allow a privilege from arreſts tempore 

vacations ſed tantum ſedente Curia, The ſame book mentions that 

Thorpe ſpeaker of the lower houſe in the time of Hen. 6. was 

taken in execution in time of vacation, and the houſe on their 

meeting preſented a petition to the king and houſe of lords that 

their ſpeaker might be reſtored to them, and the judges being aſked 
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their opinions, the ſpeaker was not returned, but a new one (a) 
choſen. Crompton in his juriſdiction of courts makes uſe of the 
ſame expreſſion as Hakewel/, that privilege is only allowed during the 


ſitting of the houſe. In 4 It. 24. a writ is mentioned to be in 
the parliament roll, that members ſhall not be arreſted quamdiu par- 


liamentum duraverit. 1 Brownkw 91. is an argument againſt the 
defendant rather than for him, ſince it was given againſt the perſon 
alleging his privilege. The caſe cited from 2 Lev. 72. is the caſe 
of a peer. The ſtatute of 6 Hen. 8. 16. which has been men- 
tioned, can only ſhew that members were intitled to privilege du- 
ring the ſeſſion of parliament, and while wages were allowed. It 
cannot be ſaid that they claimed it 40 days before, and 40 days 
after the fitting of the parliament; for in 4 I»/f. 49. mention is 
made of a writ directed to a corporation to pay their burgeſſes their 
wages; whereby it appears that the whole allowance given eunds, 
morando, and redeundo during the ſeſſions, viz. for 21 days, was 
four ſhillings a day. There is a cafe mentioned in the ſame book, 
that a parliament being called and diſſolved by the king's death, 
Juſt before the ſitting, it was doubted whether the members were 
intitled to any wages at all; and it was put upon this, that ſome 
precedent ſhould be ſhewn for it; but it does not appear that any 
one was found. And if no precedent can be ſhewn for privilege 


after the diſſolution, it is a ſtrong preſumption there is none. 


As to the ſecond point, viz. that he ſhould have a privilege for 
a convenient time to return; he has not ſet forth in his affidavit, 
that he was returning, or even preparing to return to his proper ha- 
bitation ; but our affidavits ſwear. that his conſtant habitation for 
two years laſt paſt has been within four miles of London, ſo that 
three days was above a convenient time; and it is plain he did not 
uſe that legal diligence in returning that he ought to have done; fo 
that it lies wholly at the diſcretion of the court, whether they will 


(a) The truth of this was, that the judges avoided giving any opinion in it; for that 


the determination of the privilege of parliament belonged only to the parliament; as ap- 
pears from 13 Co. 64. The words are: © another parliament in 31 H. 6. which parlia- 
ment began the 6th of March, and after it had continued ſome time, it was prorogued 
until the 14th of February: And afterwards in Michaelmas term Anno 31 H. 6. Thomas 
Thorp, the ſpeaker of the houſe of commons, at the ſuit of the duke of Buckingham, 
was condemned in the Exchequer in 10001, damages for a treſpaſs done to him : 
The 14th of February, the commons moved in the upper houſe, that the ſpeaker 
might be ſet at liberty, to exerciſe his place: The lords refer this caſe to the judges ; 
and Forteſcue and Priſot, the two chief juſtices, in the name of all the judges, aſter 


fad conſideration and mature deliberation had amongſt them, anſwered and ſaid, that 


they ought not to anſwer to this queſtion; for it hath not been uſed. aforetime that 
the juſtices ſhould in any wiſe determine the privilege of this high court of parlia- 
ment; for it is ſo high and mighty in its nature, that it may make laws; and that, 
that is Jaw, it may make no law: And the determination and knowledge of that 
privilege belongeth to the lords of the parliament, and not to the juſtices : But as 
for proceedings in the lower courts in ſuch caſes, they delivered their opinions. And 


; a Jo on's caſe it is holden, that every court ſhall deter- 
mine and decide the privileges and cuſtoms of the ſame court, &c.” | 
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diſcharge him or not. Witneſſes attending a trial have the ſame 
privilege from arreſts as members of parliament, and yet no prece- 
dents can be produced in which a longer time was ever allowed for 
their ſtay, after they had given their evidence, than till the day 
after. The caſe in Brooke, which ſays a ſmall deviation ſhall be no 
. forfeiture of privilege of a witnels, is a ſtrong argument that a great 

deviation ſhall. | 5 
As to the third point; as no caſe has been cited, in which a 
member of parliament has been diſcharged on motion, it is a ſtrong 
preſumption no ſuch thing ever was done. He ought either to 
have brought his writ of privilege, or to have pleaded it. In Dyer 
60. in the caſe of a member of parliament taken in execution, a 
writ of privilege is mentioned as a proper remedy. Sir Hen. Finch 
ſpeaker of the houſe of commons wrote a letter to the court of 
* King's Bench upon the arreſting of a member of parliament, cer- 
tifying that he was intitled to privilege, in order to his diſcharge ; 
but the court would not allow it, for that a ſpecial Syperſedeas ought 
to be iſſued out reciting his privilege. Latch 48. In the caſe of 
Sir Richard Temple, in Sid. 42. cited by the other fide, the court 
would not grant his motion, as he only made affidavit of his being 
a member, and demanded why he could not bring his writ of privi- 
lege. 1 Salk. 512. A peer being arreſted, inſiſted on being diſ- 
charged on motion, but the court were of opinion they could not s 
do it. The reaſon why witneſſes and barriſters at law are diſ- 3 
charged from arreſts upon motion is becauſe it is a contempt of the 3 
court on which they attend; and it is commonly done by judges of 
niſi prius, and not by the court from whence the Proceſs iſſues. Am- 
baſſadors ſervants are diſcharged on motion, becauſe the Stat. 7 Ann. 
expreſly enacts that all Proceſs againſt them ſhall be void. The 
Stat. of 1 Geo. 2. which privileges ſeamen from arreſts in ſuits 
under ſuch a ſum, impowers the court to diſcharge them on motion. 
The ſame proviſion there is in the act againſt mutiny and deſertion, 
which ſhews it to be the opinion of the legiſlature, that they could 
not be relieved on motion without that clauſe. A writ of privilege 
is an expeditious way which can cauſe no failure of juſtice. Attor- 
nies are never diſcharged on motion. 1 Salk. 544. An attorney 
of the C. B. ſued in B. R. applying to the court for a diſcharge 
by way of motion, was ordered to bring his writ of privilege. _ 
Laſtly, it is ſubmitted to the judgment of the court, whether or 
not the defendant by removing himſelf into B. R. by Habeas Cor- 
pus, has not ſubmitted to the juriſdiction of the court, and is not 
become a priſoner by his own voluntary act. In Dyer 33, a clerk 
in Chancery was taken in execution in C. B. he ſued out a Super- 
 fedeas to the ſheriff quia executio improvide emanavit, and afterwards 
ſued out his writ of privilege, but the court diſallowed it; becauſe 
they were poſſeſſed of his plea, coming from himſelf ; but ſaid, that 
had he not entered ſuch a plea his privilege ſhould have been allowed 
him. 2 Roll. Abr. 69. Broke title Privilege 25. The clerk of the 
Hanaper was ſued in the exchequer. He imparled and afterwards 
| #4 f . ſued 
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ſued out his writ of privilege; but per Tot. Cur. he had loſt the 
I advantage of it, becauſe he had imparled, and by that confeſſed the 
9 juriſdiction of the court. 1 Sid. 29. Lord Ward pleaded his writ 
LH of privilege after imparlance, and the court would not allow the 
plea, And with reſpe& to ſome of the plaintiffs, the defendant 
was not arreſted; he was only charged in cuſtody with declarations. 
The counſel for the defendant replied, that the acts of parliament 
cited, which allowed of application to court by motion, ſhewed the 
reaſonableneſs of the thing. To the objections, that bringing the 
Habeas Corpus was a waiver of the defendant's privilege, and that 
he was not arreſted by ſome of the plaintiffs; it was atſwered, 
that he had neither pleaded nor imparled, whereby to admit the 
juriſdiction of the court. He was taken and detained by ſeveral 
Capias's out of the C. B. and two Latitats of B. R. before the 
charging him in cuſtody with declarations; and therefore if the ar- 
reſts appear to be illegal, the declarations muſt fall likewiſe, as 
being grafted on a wrong. He was taken on theſe writs before the 
1 bringing of the Habeas Corpus; and it can nevet be interpreted that 
= removing ones ſelf from a worſe priſon to a better, is a ſurrender 
2 of ones ſelf into cuſtody : nothing is more common than for per- 
ſons under illegal arreſts to ſue out this writ in order to their being 
= diſcharged. | „„ | 
n May 27. Lord Hardwicke C. J. delivered in B. R. as the unani- 
1 mous opinion of the eleven judges who were preſent at the hear- 
ing, that the defendant was intitled to the privilege of parliament 
redeundo; that it was not neceſſary in this caſe to determine to what 
preciſe time it was limited; for ſuppoſing it to be only for a con- 
venient time, the defendant was arreſted within that convenient 
time; he having been taken within three days after the proroga- 
tion, and two after the diſſolution of the parliament, and that con- 
ſequently his perſon ought to be diſcharged in a proper and legal 
manner: But that the remaining queſtion is, what is that proper 
and legal method, whether by writ of privilege under the great ſeal 
upon record, or whether it may be done by motion upon affidavit. 
As to this point the judges are all of opinion, that a writ of privi- 
lege is a proper method to be taken for the diſcharge of the defen- 
dant's perſon. But there was a great doubt and ſome variety of 
opinion amongſt them, whether the court could diſcharge him in 
the method now taken upon a motion or not; no caſe having been 
produced from the books wherein any perſon intitled to the privi- 
lege of parliament was diſcharged in this manner. But this being 
a matter of great conſequence, and the ſhort time between the 
hearing and the laſt day of the term being taken up in neceſſary 
buſineſs, the court was of opinion to enlarge the rule till next term 
without prejudice to the defendant's bringing his writ of privilege, 
and if the defendant does not think fit to bring his writ of privilege 
in the mean time, but inſiſts on the method already taken, they 
will then give their opinion upon the matter after having given it 
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the conſideration it will require, it being altogether DEW pro 
ceeding. 

Trin. 8 Geo. 2. The defendant petitioned in Chancery purſuant to 
the opinion of the judges for a writ of privilege directed to the juſ- 
tices of B. R. to diſcharge the defendant out of the cuſtody of the 
marſhal of that court. The lord chancellor Talbot ordered this. 


matter to be moved in court, and took to him the aſſiſtance of the 
maſter of the rolls. But the affidavits of notice to the ſeveral plain- 


tiffs not being ſufficient, the matter was adjourned. And the lord 


chancellor took notice that the writ which the defendant prayed 4 
was drawn up in order to diſcharge him not only from the ſuits re- 1 
_ Cited in the writ, but from all others whatſoever, whereas he might : 
be charged at other ſuits than thoſe in B. R. 2dly, His lordſhip 


obſerved, that the form of the writ which they prayed was varied 
from the common form; that they had recited that members of par- 
liament had a privilege of returning, but as to their own caſe, only 
ſaid that the defendant was preparing to return; that the writ re- 
cited only that he having been arreſted was fince charged with ſe- 


veral declarations, whereas it might be material to mention the ſe- 
veral times that he was charged with each ; for that he might be 


charged with ſome ſince the time of privilege, and that it would be 
matter of very different conſideration, and very doubtful, whether 
or not thoſe with which he was charged after the time of privilege, 


ought to be ſuperſeded. His lordſhip added that this was a queſ- 


tion of as great nicety as perhaps ever was moved. : 

The maſter of the Rolls aſked the counſel for the defendant, 
whether they took this remedial writ to be in the nature of an ori- 
ginal or judicial writ; they anſwered in the nature of an original; 
whereupon the maſter of the Rolls told them they muſt then look 
for it in the Regiſler, or elſe conſider whether the Stat. of Weſt 
minſter 2. which gives a writ in confimili caſu extends to the pre- 
ſent caſe. 


1 
1 
bo 
' 
, 
4 
* 
is, 
_ 
4 5 
7 +1 
1 f 
W 
4 
* 
oP # 
4 
4 
it 
. 
4 
A 


"Do a Iz 
* 
- — « a Rs 2 3 NN. 2 * 0 xs 2 - $a” = — - * * 3 . 
L — 6X — — — — — — ba 7 : + == 2 — — — = — dT # 2 
— 3 « —— a 2 * — 
—— — dT Coir - 8 — 4 3 2) - 2 n — - g « — en q _—_ — — — 
= — 7 = = r 1 — 2 — — — > __ ad 2 = « 8 8 5 a * 82 . = wy — — 2 * . * ws & > 2 £ 
of 2 4 * ——— 8 8 
r 5 a — * 8 < x I leet ” — ” 22 2 ä - 2 4 ” N * - — 
2 = . 4 = * c 2 : x - = — — 8 = — n Wn pom —_ — - = — NF? : 


r 


| The counſel be the defendant Gala theſe difficulties ariſe as to 
the obtaining a writ of privilege applied to the court of B. R. for 
the opinion of the twelve judges upon the point, which remained 
undetermined, viz. whether the detendant could properly be diſ- 
charged by motion. 
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The twelve judges met again in order to take this point into con- 
ſideration; Mr. Baron Carter who was abſent from the former ar- 
gument being then preſent ; and on 7uly 3, 1734. Lord Hardwicke 


af N e eee 


pe Naeh 
= 14 "IC N —— - =» RIF} 
OE oe Or WOMAN $24ok gee, 
C PE Eg Ne og Pn vo EIN 


Fart 


= a 
* SIE 2 — 
— . - — 7 
ED DT gn 
— — * att SS, —=s 
— yay - SO 
n 


declared in B. R. that by the opinion of ten of the judges againſt 
two, the defendant, as the law now ſtands, is proper to be diſ- 
charged on motion. 

The two judges who diſſented were the Lord Chief Baron Rey- 
nolds and Mr. Baron Thompſon ; the former was only doubtful whe- 
ther it could be lawfully done or not; the latter was more inclined 
to a pofitive opinion, that it could not 'be done. 

The main points on which the ten judges founded their opinion, 

are as follow, | 
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There are two conſiderations in the: preſent caſe; firſt how the 
law ſtood as to this point-of diſcharging on motion before the ſta- 
rate 12 & 13 V. 3. c. 3. And 2dly, Whether that ſtatute has 
made. any alteration in the law, as to this point, and what alte- 


ration. 


As to the firſt, all the judges of England are of qpinion, that 


before the ſtatute of V. 3. the regular method to be taken by a 


member of parliament arreſted within the time of privilege, in or- 
der to be diſcharged by the courts of Weſtminſter, was to ſue out a 


_ writ of privilege, That writ was a Superſedeas to the action. It 


might be, and generally was pleaded as a Superſedeas, and in the in- 
judgment of the court is prayed, / curia cognoſcere velit & debeat. 
In Prynne's Regiſter of Parhamentary Writs, there is a chapter con- 
cerning this matter, p. 660. and though his reaſoning is not quite 
right, yet it is a very uſeful collection, for he has printed verbatim 


at Common law. | | 7 
As to the ſecond conſideration, whether the ſtatute 12 & 13 W. 
3. c. 3. has made any alteration in the law, as to the matter of diſ- 
W ten judges are of opinion that it has made two altera- 
tions. Firſt, that it has taken away the old plea to the juriſdiction 
of the court; and 2dly, That it has made it illegal to arreſt the 
Body of any perſon having privilege of parliament. | 
As to the firſt, it enacts that any perſon may commence and pro- 
ſecute any ſuit againſt any peer of this realm, or member of the 


| moſt of the records relating to this purpoſe. Thus the matter ſtood 


houſe of commons, from and after the diſſolution or prorogation of 


parliament, and from any adjournment for above fourteen days till 


a new parliament ſhall meet, or the ſame reaſſemble; any privilege 


to the contrary notwithſtanding. The intention of this clauſe is 


only to abridge the privilege of parliament. Then follows a pro- 


viſo, that this ſhall not extend to the ſubjecting the perſons of 
members having privilege, to arreſts. And then is an enacting 
clauſe, that any perſon ſhall have ſuch proceſs out of any court of 
record againſt perſons having privilege of parliament, as they might 
out of time of privilege ; and then it concludes negatively in this 
manner, but ſhall not arreſt or impriſon the body of any knight, bur- 
geſs, &c. during the continuance of privilege. The conſequence 


of this act is, that it has made it lawful to proceed againſt any 


member after prorogation, and during time of privilege. There- 
fore they cannot plead to the juriſdiction, whether the court ought 
to proceed in the action; ſince by this act an apparent juriſdiction 
is given; nor can they plead in avoidance of the writ or proceſs of 


Capias or Latitat; for that would be only in abatement; nor is 
there any inſtance of ſuch a plea, if not given by act of parlia- 


ment. In the caſe of WMiddrington and Charlton, Hill. 11 Ann. 
(10 Mod. 86.) where a man was brought in on an appeal by er- 
roneous proceſs, it was determined, that as it was-only to bring 
him in, he could not plead to the proceſs, though he. might to the 


Ws, juriſdiction 


ſtances in which the privilege of parliament has been pleaded, the 
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juriſdiction or action; therefore ſince by this law perſons intitled to 


privilege of parliament cannot have the old plea to the juriſdiction, 
the queſtion is, how they can take advantage of this privilege. 
And the ten judges are of opinion that it may be done by motion, 
and more eſpecially upon this ground, that the act has now made 


the execution of this proceſs by arreſt of the body irregular and 
illegal. This act has done two things; firſt it has enacted a new 


method of proceeding againſt perſons having privilege of parliament 
by ſummons, attachment, and diſtreſs infinite, &c. .2dly, It has 
enacted that no perſon having privilege ſhall be arreſted or impri- 
ſoned. Theſe laſt, which are negative words, have made this pri- 
vilege part of a general a& of parliament, of which the courts of 
law muſt take due notice, and therefore do not neceſſarily want this 
privilege to be certified to them by writs, as they did formerly. 
At that time this privilege was only founded upon uſage, but now 
it is part of a general ſtatute. But though the courts of law take 
notice of the privilege, they can take no notice of the perſon of 
the member till it be made appear to them ; and this is properly 


done by the return as it was in the preſent caſe. In Sir Richard 


Temple's caſe, reported in Sid. 42. Raym. 12. c. 1. Keble 3, 13, 
16, the court told Sir Richard, he muſt either produce his return, 
or plead his writ of privilege. Salkł. 512. Lord Banbury's caſe, 
a Latitat was taken out againſt him by the name of Charles Knollys, 
eſq; and the court ſaid that they would have diſcharged him on 
motion had the writ run in the name of Lord; and Holt C. J. fur- 
ther added, that had his lordſhip ever been called to parliament, 


the court would have diſcharged him on motion. This imports that 


had any matter of record been ſhewn it might have been done on 


motion. Therefore it now appearing by matter of record, as th 

return of the writ is, that the defendant was a member of parliamerit 
at the time of the arreſt, it is brought to the caſe of a perſon arreſted 
in an illegal manner; and may be compared to the caſe of an arreſt 
on a Sunday ; there the party is never put to plead in avoidance of 
the writ, but is diſcharged on motion; as in the caſe of ambaſſadors 
ſervants, where, though in the act there is only a declaratory 
clauſe, that the proceſs ſhall be void, yet the party is always given 
the moſt ſummary benefit of it by being diſcharged on motion ; 
though the motion is never made to quaſh the proceſs. Thus, as 
to the acts againſt frivolous and vexatious arreſts, which enact that 
no perſon: ſhall be arreſted for a debt under 10 J. by proceſs iſſuing 
out of any ſuperior court, and inſtitute a new manner of proceeding 
by ſerving the defendant with copy of proceſs; if a perſon is ar- 
reſted the court diſcharges him on motion. On this conſideration, 
the ten judges are of opinion, that ſince the ſtatute 12 & 13 V. 3. 
c. 3. this is an illegal and irregular arreſt, and therefore the defen- 
dant is proper to be diſcharged on motion; and that it is diſcre- 
tionary in the court to proceed either to diſcharge his perſon on a 


writ of privilege, if brought, or in the manner now taken: And 


this is but ſimilar to other caſes in the law, as where witneſſes, jurors 
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or parties to ſuits are arreſted, The privilege on which they are 
diſcharged, is the privilege of the court whereon tliey attend, and 
anciently writs of privilege iſſued out in theſe caſes, a great number 
of which may be ſeen in Raſtall's Entries; and though in theſe 


caſes a writ of privilege may be brought; yet it is likewiſe the long 


eſtabliſhed courſe, to diſcharge them on motion. When this is 
done by the court on which they attend, it is as their own privi- 
lege, but when they are diſcharged by the ſuperior court whence 
the proceſs iſſued, it is by taking notice of the privilege of the 
courts below. In the caſe of Hatch and Bliſſef mentioned in the 
argument, the witneſs was not diſcharged by the judge of aſſize; 
but the next term a motion was made in B. R. to diſcharge him; 
and this court took notice of the privilege of the court of niſi prius, 
and this is as ſtrong a caſe in point ; as that privilege was not cer- 
tified by any matter of record. And the ten judges are of opi- 
nion, that by putting this conſtruction on the act of 12 & 13 NV. 3. 
they make it the moſt remedial and eaſy to the party. 


His lordſhip added, that as to the matters inſiſted upon as 4 


waiver of the privilege, the court could not take notice of them; 


but they being by way of private contracts between the parties, if 


they are broken they muſt take their remedy another way. It has 
been generally held that no waiver of privilege is good, but under 
hand, nor was there ever known any waiver of privilege againſt the 


perſon, but only to give a power of ſuing. The court was of opi- 


nion, that there was no occaſion for a Superſedeas in this caſe, as 
the marſhal is an officer of the court, and therefore ordered a rule 


to be made for the diſcharge of the defendant out of cuſtody upon 


fling common bail. 


Evans wer/. Bird. 


HE court granted leave to execute a writ of inquiry before 
I the chief juſtice at his fittings in Mzadleſex ; it being againſt 
the ſheriff's officer. 7 e poly 


Rex ver/. Juſtices of Peace of Surry. 


* this caſe the court held that they could grant a Mandamus to 


the juſtices of peace, to grant an aſſignment of the priſoner's 


effects to the creditors, purſuant to the ſtatute 2 Geo. 2. but that a 


Mandamus will not lie to them to grant it to any particular perſon, 
becauſe the act has left that to the juſtices diſcretion. 


Rex 
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Rex oerſur Jaftices of Shrewſbury. 


' Poor's rate not A Certiorari was moved for to remove a poor's rate made at the 
ts be removed. n 5 5 2 K 5 
I ſeſſions; and the court granted rule to ſbeu cauſe, becauſe 

it was faid this differed. from the caſe of (a) Utoxeter pariſh, be- 
cauſe there the rate was made by the officers of the pariſh, from 
which they might have appealed to the ſeſſions, whereas here the 
rate Was; made by the juſtices of peace at their ſeſſions. 8 


ts a. — — a —y 


— 


(a) This caſe was in E. 5 Geo. 2. and is thus reported by Sir John Strange, p. 
932. Upon great debate, and ſearch of precedents, it was held, that a Certiorari 
would not lie to remove the poor's rate itſelf, the remedy being to appeal, or by ac- 
tion when a diſtreſs is taken, which will anſwer all the end of juſtice in coming at 

an equal rate; whereas if the rate itſelf ſhould be required to be ſent up, great in- 
eonveniencies and delays would follow; and a caſe was cited Mich. 10 Ann, Regina 
v. Inhab. de St. Mary the Virgin in Marlborough, where it was ſo reſolved.” The 
«ſame caſe is reported in a MS. as follows: Mr. V. moved for a Certiorari to re- 
move a rate which was appealed from to the ſeſſions. Mr. A. ſtrongly oppoſed it, 
- ſaying it was never done, and if it was removed it could be of no uſe. He cited 
2 Salk, 483, 524. Carth. 464. Hill. 7 Geo. 1. R. and Inhabitants of. Bridgward. 
Hill. 3 Geo. 2. Ker and Inhabitants of Winſeinton, Mich. 7 Geo. and Rex and Inha- 
* bitants of Barnſtable ; and he ſaid that a rate is never made a record of the ſeſſione, 
but is only uſed as an evidence; and if the rate be confirmed, it is always delivered 
back to the pariſh officer to collect his money. Mr, F. contra argued, that if this 
dactrine was allowed of, the juſtices would make themſelves abſolute judges ; and 
though they made an order confirming a rate, which was void in itſelf, yet this 
court would not be able to examine into it, and ſuppoſe this court ſhould quaſh an 
, order of ſeſſions reverſing a rate, then the rate would ſtand in force, when perhaps, 
could you fee the rate, you would think it ought to be ſet aſide. Bo Bot 
. Lee Juſt. If the rate be not good, the party has his remedy on a diſtreſs. The 
complaint is on the aſſeſſment, and the rate is only an evidence of that, and the 
act of the ſeſſions has only a relation to the aſſeſſment, which, J believe, is always 
: kept by the officer, not by the court, 5 | 
Page Juſt. I cannot find out a diſtintion between a rate and an aſſeſſment; I 
©. apprehend they are the ſame. ; 143 3" 


125 - 1 
. WS ERIE AN or EE —— <<ar4 


Ch. Juſt. A Certiorari goes to remove the order, and for what? Why to ſee 
- whether it be good or not, and how can we judge whether the rate be good or nat, 
unleſs we ſee it. I have been for ſome time of opinion, that when a Certtorari goes 
to remove orders cum omnibus ea tangen', every thing ought to be removed that may 
et the thing in a true light. I do not mean every matter of fact, for that is impoſ- 
ſible; but how can we know whether this rate be good, unleſs it be returned. 
Probyn Juſt. If a rate be void in itſelf, muſt there be no way of coming at it, 
and ſhall they levy money on a rate, which in itſelf is void? To what end is a 
. Certiorari granted, if it can only remove the order, and that on which it is grounded 
— A ˙²˙-( 3 EN i 3 
The whole court ſeemed to think the rate ſhould be removed, but took time to 
conſider of it, and look into precedents. FE an En, 
_ , Aﬀterwards this caſe was ſpoke to again; and Lee Juſt. cited a caſe from his notes, 
Tyin. 10 Ann. St. Mary's pariſh in Marlborough, where a rule for a Certigrari to-re- 
move a rate was diſcharged merely for the inconvenience that might ariſe ; and 
: Parker then Ch, Juſt. ſaid, they had better take their remedy by appeal or on 
the diſtreſs; and upon the authority of. this caſe the rule granted in the caſe at 
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This caſe coming on again, upon the rule to ſhew cauſe, Mr. S. 


ſaid, that the chief reaſon why the Certiorari was denied to remove 
a poor's rate in the caſes of the pariſhes of Utoxeter and Marlbo- 
rough was, becauſe there the rates were made by the pariſh, and 
confirmed by two juſtices, from which an appeal lies ; but that here 
the rate was made by the juſtices of appeal at their ſeſſions, from 


whence there lies no appeal, and that there is a good deal of weight 


in the diſtinction; for that in the firſt caſe, the parties have a liberty 


and opportunity to be heard before the rate is final; whereas in this 


caſe, they have not. But per cur. Though that might be one 
| reaſon for denying the motion in the caſes cited, yet the principal 


reaſon was the inconveniepcy which would accrue to the poor from 
the dependency of the rate here; which might be fer fo long a 
time as to make them ſtarve, and the fame inconveniency will 


| happen in this caſe as in the other; and if the rate be made with- 


out hearing proper parties, that is a proper. matter for complaint, 
and therefore the motion was denied by diſcharging the rule. (a) 


Rex verſus Gibſon. 


6 2 HE defendant being convicted on an indictment for forging a 
promiſſory note, his counſel would have moved for a new 
trial, though he was not preſent in court himſelf; which the counſel 


for the king objected to, ſaying his preſence was always neceſſary in 


criminal caſes. The court was clear of opinion, that in criminal 


caſes the party could not move in arreſt of judgment, unleſs he 
was preſent in court, but doubted whether the ſame rule was to be 


| obſerved in motions for a new trial. But after the court had taken 


a day to look into precedents, they held that the defendant ought 


to be in court as well when he moves for a new trial, as in arreſt 


of judgment; and the chief juſtice ſaid that the reaſon of it was, 
that the verdict had fixed ſuch ſtrong preſumption of guilt on him, 
that the court will be ſure of him, and commit him, if the verdi& 
be confirmed ; and for this he cited the following caſes; Rex v. 
Lunt, Wombwell & al. Mich. 7 Will. 3. Qu:en and Ridpath, Paſ. 
12 Ann. And Lee Juſt. cited Rex and Hayes, [Stran. 843.] and 
ſome days after G:#/on appeared in court, and the poſſea not being 
brought into court, the motion could not be made; but he was 
committed, and the court held that now they might diſpenſe with 
his appearance at the day of the motion, which was done accor- 


— 


Defendant after 
con viction muſt 
be in court to 

move for a new 


trial, 


(a) In Sir John Strange 975. this caſe is reported thus: “ Upon appeal to the 


ſeſſions the poor's rate was quaſhed, and the ſeſſions make a new one. To remove 
which I moved for a Certiorari, becauſe here we could have no appeal, wl ich was 


one reaſon given in the caſe of Utoxeter. But the court ſaid, that was not the only 
teaſon they went upon, and denied a Certiorari,” 


* | 1 dingly, 


L 


. * 


350 Faſter Term 7 Geo. 2. B. R. 


dingly, and the motion for a new trial was, after argument, (a) 


denied. 


Harris qui tam ver/us Reiny. 


T* HIS was an action of debt brought in London againſt the 
defendant on ſtatute 15 Car. 2. c. 8. (5) for ſelling fat cattle 
alive, and motion was made to ſtay proceedings on it ; becauſe that 

no affidavit was made that the offence was committed in the 
county of London, where the action was brought purſuant to the 
ſtatute (c) 21 Fac. 1. c. 4. /. 3. but after argument and confide- 
ration of the following caſes, viz. Rex and Gaul, Salk. 372. Carth. 
465. S. P. Rex and Hickes, Salk. 373. the court were of opinion, 
that the proceedings on the ſtatute 15 Car. 2. were not reſtrained 
by 21 Jac. 1. for that the ſtatute 21 Jac. 1. does not extend to 
any future ſtatute which gives a particular manner of recovering a 
penalty for an offence, created after the making of the ſtatute 21 
Fac. 1. and therefore the rule given to ſhew cauſe why the pro- 
ceedings ſhould not be ſtaid, was diſcharged. 


Hatcham and Buckleberry Pariſhes. 

Rs oy. R. K. endeavoured to ſhew cauſe why an order of removal 
order of fallion made on an appeal by the ſeſſion ſhould not be confirmed, 

ng determined . Eve . h 

againſt the party, but not ſucceeding in it, Mr. H. immediately prayed that the court 
who removed would order the coſts to be taxed purſuant to ſtatute 5 Geo. 2. which 
directs, that no Certicrari ſhall be granted to remove orders, unleſs 

the party enter into a recognizance of 50 J. for the payment of full 

coſts, to be taxed according to the courſe of that court, where the 

orders are confirmed. The court at firſt doubted, whether this 
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(a) This cafe is thus reported in Sir John Strange 968, © The defendant was 
convicted of forgery, and would have moved for a new trial, without appearing in 
court; inſiſting that this differed from a motion in arreſt of judgment, Bit the 
court held there was no difference; for the verdict fixes ſuch a preſumption of guiit, 
that the court will be ſure of him, before they intimate any opinion : And even 
when the verdi& was brought in would have committed him, had he ſtaid in court. 
And the chief juſtice mentioned the caſe of Regina v. Ridpath, Paſ. 12 Ann. and 
Rex v. Lunt et Mombruell, in perjury, where the diſtinction now taken was over- 
ruled.” | 

(b) By ſtatute 15 Car, 2. c. 8. /. 2. No perſon uſing the trade of a butcher ſtall 
ſell, or expoſe to fa'e, any fat oxen, ſteers, runts, kine, heifers, calves, ſheep or 
lambs alive, on pain to forfeit double the value of the cattle ; one moiety to the 
king, and the other moiety to him that will ſue, | 

(c) By ſtatute 21 Fac. 1. c. 4. ſef?. 3. No officer ſhall receive any information, 

Oc. upon penal ſtatutes, until the informer hath firſt taken oath before ſome of the 
judges of that court, that the offence was not committed in any other county than 
where by the ſaid information the ſame is ſuppoſed to have been, and. that he be- 
Tieveth the offence was committed within a year before the information, within the 
ſame county, | . | 
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ought. not to be done by a diſtin motion, but at laſt to avoid that 
expence, they adjudged the order ſhould be confirmed, and that 
the pariſh ſhould have the coſts to be taxed by the maſter. 


Rex Verſus Heſtlop. 


M* F. moved to quaſh an order of baſtardy made by two Orderof battardy 
juſtices of the peace of the borough of Richmond in York- 1 


ſetting out that 


ſhire, Ea objected (inter alia) that it does not appear that either one of the ju 


- tices was of the 


of theſe juſtices are of the Quorum purſuant to ſtatute 18 E. and grorum; but the 
cited Rex and Davis, Trin. 1 Geo. 2. where an order for diſcharg- ws bound ove 


* was bound over 


ing an apprentice from his maſter in the city of Briſtol, was quaſhed ge vert fe 


for this exception. Rule was given to ſhew cauſe, and Mr. S. ſaid, 


that Richmond being a borough, the ſtatute 18 Eliz. did not extend 


to it, and therefore a quorum not neceſſary ; for that in ſome bo- 


roughs there are no juſtices of the quorum, but that if it was re- 
quired by that ſtatute, the defect of it was aided by the ſtatute 
3 Car. 1. c. 5. but the court held, that the ſtatute 18 Eliz. requires 


a quorum, as well in boroughs as in counties, and for this fault the 


order was quaſhed; and they held likewiſe, that the ſtatute Car. 1 

did not aid it. However, they ordered the reputed father to be 
bound over to appear at the next ſeflions to be held in and for the 
borough of Richmond, and ſaid, that it was ſo done in the caſe of 


Rueen and I Mich. 3 Ann. (a 


Rex verſus Tyrer: 


- OTION for leave to withdraw a demurrer to an information bee cannot 
t 
IVI in nature of a Quo Warranto againſt the defendant, as mayor, begabt h- 


fendant with=- ' 


Sc. and that the plaintiff might take judgment for want of a plea, ne rescue. 


the proſecutor. 


being willing to ſave the expence of arguing it. But the chief 
juſtice ſaid, "that it could not be done but by conſent ; for that 
none can withdraw a demurrer but the crown, and therefore per 
cur. the motion was denied. ' 


oem 


(a) This caſe is thus reported by Sir John Strange (974.) An order of baſtardy 
made by two juſtices of the borough of Richmond in Yorkſhire was quaſhed for want 
of quorum unus : Though 3 Car. 1. c. 5. was inſiſted on, when juſtices in precinas 
have power to execute the 18 Eliz. c. 3. as juſtices in the county do; which per 


curiam, muſt be in the ſame manner. Ruaere tamen, for many charters have no 
* 
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Prohibition, 


into an agreement and contract with their maſter for their wages 


the caſe of Middleton and Scolly is cited in that caſe, and ſaid to be 


riners was different from that which they generally enter into, that 


is of a deed of covenant under hand and ſeal between the mariners 


| Eaſter T er 7 G: - 


Day & al' verſus Searl. a 
M R. M. was to ſhew cauſe why a prohibition ſhould not go to | 

the court of admiralty to ſtop a ſuit there by mariners againſt 
the ſhip, called the Recovery, on ſuggeſtion, that they had entered 


under hand and ſeal, and ſaid, according to the reſolution in Sale. 
33. that it is diſcretionary in the court, whether they will grant 
prohibitions in ſuch caſes or not ; and that though the caſe of Opy 
and Addiſon in Salk. 31. ſeemed to be againſt him, yet that it was ad- 
Judged in 3 Lev. 60. that, though there was a charter-party ſuggeſted, 
yet that a prohibition ſhould not go to the admiralty court, and that 


likewiſe ſo adjudged. That the ſtatute 2 Geo. 2. c. 36. has ex- 
preſly provided under a penalty of 5 J. that all mariners ſhall enter 
into an agreement with their maſters, and to be ſigned by them; 
and that the mariners are to be allowed to ſue in the admiralty, be- 
cauſe they go to ſea on the confidence of the ſhip. | 
It was argued contra, that in this agreement it is ſuggeſted, the ' 
mariners have contracted with the maſter for ſeveral articles not 
mentioned in the act. They have covenanted againſt leaving the 
ſhip, or imbezling any of the goods in the ſhip: that they will de- 
duct their wages if they ſhall be found to. be incapable of perform- 
ing their proper ſervices: that they will not put any goods of theif 
own on board without the maſter's conſent; and that they will not 
go on board to ſerve in any man of war, Sc. The caſe in Lev. 60. 
does not ſhew that there was any agreement by the mariners with 
their maſter under their hands; for a charter-party is an agree- 
ment between the maſter and the owners only. Here is a contract 
by deed, which the admiralty cannot try; and this is like the caſe 
of Opy and Addiſon. . „„ | 
Ch. Juſt. In this caſe are two queſtions; firſt how the law ſtood 
before the making the ſtatute of the 2 Geo. 2. and 2dly, whether 
that act has made any alteration in it. If this had been before the 
act I ſhould think, if the contract between the maſter and ma- 


in ſuch caſe the mariners ought not to be ſuffered to ſue for their 
wages in the admiralty court, becauſe they ſue there at all times by 
indulgence, and not from any original right. The ſuggeſtion here 


and the maſter, If it was a contract only figned between the 
mariners and the maſter, I H ould not think that was a ſufficient 
foundation for a prohibition, becauſe the ſtatute 2 Geo. 2. obliges 
all maſters and mariners to enter into ſuch contract, and there is a 
proviſo in ſect. 8, that ſuch contracts ſhall not alter the method of 
the mariners recovering their wages. But the preſent agreement 
is by deed under hand and ſeal, which is more than the act directs, 


„ : and 
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and ſo not within the ſaving of the act, for that mentions only con- 
tracts under their hands, ſo that this caſe is dehors the act, and re- 
mains the ſame as it did before the making of the act, and like to 
the caſe of Opy and Addiſon. But there is another reaſon why a 
prohibition ſhould go in this caſe, and that is becauſe here the ma- 
riners have covenanted, that they will nat go-to ſerve on board any 
of the men of war, which is expreſly contrary to the direction of 
the ſtatute, and which they ſhould not have entered into, and there- 
fore on the general reaſon of the law, I think a prohibition ought 
to go. LOU: 1369 -3 | FF ; 
The other juſtices ſpoke to the ſame effect, and therefore per 
cur. the prohibition was granted. (a) : | | 


V ainwright & al' verſus Bagſhaw & al”, 


" YOUNSEL were to ſhew cauſe why no prohibition ſhould fee 
\_ go to the conſiſtory court of the biſhop of Litchfield, ſay- churchwarcers 
ing that this was a citation out of that court to the churchwardens ing before the 
of the pariſh of to. appear and give a true account of the de accent ha 
money which they had received and expended upon the public ac- men arg by 
count during the year of their office, 1731 ; and alleging that the 
former account was paſſed without proper notice to the inhabitants, 
and that there was a great deal of fraud in it. The churchwar- 
dens appeared and pleaded that they had paſſed their accounts in 
Auguſt 1732, according to law, and before the miniſter and the 


majority of the pariſhioners and inhabitants, and therefore ought 


not to go over them again: And they have now ſuggeſted for a 
N prohibition on affidavit that this plea was refuſed. RE | 
: It was argued, that the canon 89, made in the year 1603, re- 
0 ' quired that the account ſhould be paſſed within a month at the 


moſt, after the expiration of their office, and that theſe accounts 
appear not to be ſo done: And that here is a charge of fraud on 

them, and that will make their firſt account void. | hg 
It was argued contra, that the accounts are to be paſſed only 
for the ſake of the miniſter and the pariſh; and if they or the major 
part of them are ſatisfied, it is ſufficient: And if theſe accounts 
were improperly paſſed, the ſpiritual court ſhould have accepted of 
the _ And by ſupplemental allegations, they might have proved 
the fraud, if there had been any, and then the firſt account would 
have been void. In the cafe of Haughton et al. verſus Kendrick in 
Scac. P. 2 Geo, 2, which was argued by civilians, there was the 
ſame ſuggeſtion as was here of fraud and colluſion, and a prohibi- 


es 


(a) This caſe is thus reported by Sir John Strange (968) „ The mariners libelled 

on a contract under ſeal, and a prohibition was granted, on the authority of Salk, 31. 

Vide 3 Lev. bo. contra.” VUV»'ll | Sos 
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tion was granted. M. 1 Geo. 2. Nuthins and Robinſon, S. P. de- 
termined in Scac. by Ch. Baron Pengelly, 2 Lut. 1028. S. P. 
Ch. Juſ. The ordinary has power only to compel the churchwar- 
dens to account before the pariſh, and cannot take it himſelf; and 
therefore if there is no account paſſed, or a bad one, the applica- 
tion to the ſpiritual court, even by one pariſhioner, 1s ſufficient. 
And if it appear there is no account paſſed, or a void one, they are 
to give ſentence that the churchwardens account before the miniſter 
and the pariſh. It is objected, that this account was paſſed fraudu- 
lently ; but the eccleſiaſtical court has nothing to do with that, if 
the pariſhioners will paſs it ſo. The queſtion is, whether here was a E 
proper plea ; and if it be not good in law, or, as they term it, ad- 5 
miſſible, (which is like our demurrer) and not relevant to the cauſe, 
they are not obliged to admit it. But this plea ſeems to me to be 
ſufficient to a common intent, which is allowable here, and ought 
to be ſo there; and therefore I think the plea ought to have been 5 
admitted, and that a prohibition ſhould go; for if the ſpiritual court = 
ſhould decree another account, and the pariſhioners ſhould allow of 
the ſame, there could be no further application to the ſpiritual 
court, ſo that it appears ſach application is vain. (@) The court 


granted the prohibition. 
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{6) Burleigh ver/us Harris. 


No writ of eror THIS was an action brought in the Mar/halſea court againſt a 


coram vobis lies : . 
after affirmance, -l woman who pleaded on afſump/it, and gave her coverture in 


evidence; but judgment was given for the plaintiff, upon which 
ſhe brought a writ error here, and aſſigned the general errors, and 
judgment was affirmed; after which the brought here a writ of 


(a) This cafe is thus reported by Sir J. Strange (974.) The churchwardens  =—_ 
were cited into the court of Litchfield to account: They pleaded, that they had ac- b 
counted at the veſtry according to law; which was rejected: And a prohibition = 
granted, for the ordinary is not to take the account ; he can only give a judgment 7 

quod computent, and to what purpoſe ſhould they be ſent back to thofe who have | 
taken their account already. The ſame rule was made in ſcaccario, Paſch. 2 Geo. 2. 
between Haughton et af, churchwardens of St. Alban, Weoodflreet, and Kendrick et 
al*; and the caſe of the churchwardens of Hammerſmith, Mich. 1 Geo. 2. Nuthin 
v. Robinſon: And vide Lutw. 1028. And Prideaux to Churchwardens 103.” © 
(b) This caſe is thus reported by Sir Jobn Strange (975). A judgment was re- 
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covered in the Marſbalſea, and error brought in B. R. and error in law aſſigned. 
and the judgment zffirmed: Then a writ of error coram vobis was brought, and 2 
error in fact aſſigned; and the court ſtaid proceedings upon it, and gave leave to EN 
take out execution. For as error in fat and law cannot be both aſſigned on one 5 
writ, there is no reaſon to do it by a more dilatory method: And it is like the caſe "I 


of Lambell v. Pettyjobn, where it was held that error coram vobis would not lie after 
affirmance in the exchequer chamber; beſides it would be very odd, that the ſame 
court ſhould affirm and reverſe. And as to the caſe in Salk. 337. where it is re- 
ported to lie after affirmance; that is not warranted by the record, which is en- 
tered Hill. 3& 4 Fac. 2. 20, 420. by which it appears, the writ of error abated, 
and there was no affirmance; which is agreeable to 1 Roll, Abr. 753.” ; 
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error caram vobis reſident. and aſſigned her coverture for error; upon 
which a rule was made to ſhew cauſe why the proceedings on this 


' writ of error ſhould not be ſtaid ; upon which Mr. S. to ſhew 


cauſe, ſaid, that this was the ſame caſe with Thompſon and Lyons, 
Paſch. 4 Geo. 2. where ſuch writ of error was allowed, and that 
the caſe of (a) Horne and Buſbel, Paſch. 6 Geo. 2. was different 
from this, for there the coverture was ſpecially pleaded, ſo that it 


* 


(a) This caſe is thus reported by Sir F. Strange (949.) “ Error was brought of a 
judgment in the Marſbalſaa court, and error in law aſſigned, and the judgment 
affirmed. Then a writ of error coram vobis; which the court ſaid could not be al- 


lowed without leaye, and therefore held it no Superſadeas.“ The ſame caſe is re- 


ported in a AS. in the following manner: An action was brought in the Mar- 


/halſea court againſt a woman who pleaded coverture, and after verdict, judgment 
was given for the plaintiff, A writ of error was brought in this court: The ge- 


neral errors were aſſigned, and the judgment was affirmed. The laſt term plaintiff 


in error brought another writ here coram vobis reſident. and P. moved that this writ 
of error coram vobis ſhould be ſet aſide, and that the defendant in error might have 
liberty to take out execution. S. contra, cited the caſe of Thompſon and Lyons, P. 
4 Geo, 2. in this court, which was thus: There was an action in the Marſbalſea 


againſt a woman who pleaded the general iſſue, and on the trial gave her coverture 


in evidence, but judgment was given againſt her, and then ſhe brought a writ of 
error here, and affigned the general errors, and judgment was affirmed; upon which 
ſhe brought a writ of error here coram wobis re/ident. and affigned her coverture for 
error; and on application to this court to ſet it aſide, the court refuſed to do it. 
Now there was the ſame error aſſigned, which was found againſt her in the Mar- 
ſhalſea court; and we on our writ of error have not as yet aſſigned any error, but 


they move this on ſuggeſtion, viz. that we ſhall] aſſign the coverture for error, but 


it is mere ſuggeſtion, for they cannot poſſibly tell what we ſhall aſſign for error. P. 
There is a plain difference between the caſe of Thompſon and Lyons, and our caſe, 


Page J. There is ſo, for in the caſe cited, it cannot appear what was given in evi- 


dence, it not being in the record. But here is an error aſſigned of a fact which ap- 
pears by the record of the plea to have been determined. —P, A writ of error coram 


vobis refident. does not lie in this court after a judgment given on a writ of error in 


this court. A writ of error coram vobis is of neceſſity when a judgment is originally 
given in this court; but when a writ of error is brought in the Exchequer chamber, 
and the writ of error is ſent down here by a remittitur ; it has been determined that 
in ſuch caſe a writ of error coram vobis does not lie here. So is 2 Lev. 38. 1 Keb. 
28, 29, Lambell and Prettyjohn, Hill. 12 Geo. 1.—S. This is a cafe of conſequence, 
and not fit to be determined on a motion ; but that ſuch error will lie here appears 
by theſe caſes. Salk, 337. Show. 349. Yelp. 177. 

Lee J. It does not appear what the error aſſigned in the caſe of Thompſon and 
Lyens was, which is very material to be known; for a writ of error coram vobis, is 
to be allowed or rejected by the court as they think proper. In 1 Vent. 207, 208, 
it is expreſly ſaid, that a writ of error coram vobis ſhall be allowed by the court; 


and I apprehend the court has power to permit the defendant in error to take out 


execution in caſe they do not approve of the error aſſigned. 

Page J. A writ of error coram vobis muſt be by direction of the court, and they 
will not grant it for delay: And if you do not ſhew us a ſufficient reaſon to the 
contrary, we will hinder you from delaying defendant from taking out execution. 
Probyn J. You muſt have leave of the court for a writ of error coram vobis, and if 
you do not ſhew us ſufficient reaſon to grant it, we ought to allow of the motion. 

Cur, Ordered the writ of error coram vobis to be ſet aſide, and that the defendant 
might take out execution. | | 

Lee J. cited the following caſes, Butler and Luſitano, M. 4 Geo. 2. Mad. 285. 
1 Vent. 31. Carth, Warder and Stocow, and ſaid 
Lyons, this point never came before the court. 


muſt 


„that in the caſe of Thompſon and 
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muſt appear on record that that matter had been already adjudged, 
whereas in this caſe it was only given in evidence. 

Mr. P. cited Salk. 337. and Lilly's Ent. 278. to ſhew that Salk, 
was miſtaken, and 1 Vent. 207, 2 Lev. 38. 3 Keb. 28, 29. Hill. 
12 Geo. 1. Lambel and (a) Prettyjobn. The court put it off for a day 
to look into the caſe of Thompſon and Lyons, and then the Ch. Juſt. 

ſaid, that in that caſe there was a rule made to ſhew cauſe, why the 
aſſignment of errors ſhould not be ſet aſide, as appears by the rule 
itſelf, and that the irregularity of the writ of error itſelf never came 
in queſtion by motion to quaſh it, or ſet it aſide; fo that the caſe 
at bar depends on the general rule of law, and I think there is no 
foundation to ſay that ſuch writ will lie. As to Salk. 337. it was 
an error of a fine, and the record is printed in Lily's Entries 278. 
| and there it appears it was brought after abatement, and not affirm- 
1 ance of the writ of error. I think you can no more bring a writ 
of error coram vobis reſident. in this court, after a judgment has been 
affirmed by a writ of error in the ſame court, than you can aſſign 
error of law and fact in the ſame writ, for either of them are 
equally grievous and dilatory ; and if this was to be ſuffered, it 
would be every day practiſed ; and therefore per Cur. the rule to 
ſet aſide the proceedings on the writ of error was made abſolute. 
But the Ch. Juſt. ſaid, that they ſhould move to quaſh the writ 
of error, and the court ſeemed to confirm the judgment given in 
Horne and Buſhel, that ſuch writ is no Superſedeas till an allowance 
from the court, becauſe bail is not required to be given on it. 
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Rex verſus Reffit. 


92 <come gs HIS was an indictment againſt the defendant for extorting 
1 money, for examining, marking and ſealing of ſmall pots, 
by colour of his office as clerk of the market, and after verdict, 

Mr. S. moved in arreſt of judgment, becauſe it appears here that he 

is accuſed of taking a fee for that which he lawfully might do; for 

in the 4th Inſt. 274. it is held, that a fee of one penny is due to the 

clerk of the market for marking and ſealing of ſmall pots, though 

nothing be due for examining them; and here the offence is laid in 

the copulative. But per Cur. we cannot take judicial notice of 

the quantum of the fee, which he has taken, for it is matter of 
evidence, and the jury has found that he took it by extortion; and 


— —_ 


— 


(ca) This caſe is thus reported by Sir J. Strange (690.) * Judgment was given in 
B. R. in treſpaſs, and on error in the Exchequer chamber the judgment was affirmed. 
The defendant then brought a writ of error coram vobis in B. R. which Mr. Parker 
moved to quaſh, and cited 1 Ven. 207, 2 Lev. 38. 3 Keb. 28, 29. that it will not 
lie after affirmance. Belfield ſerjeant inſiſted, the record never was removed from 

B. R. and that debt would till lie upon it. Sed per curiam, Before the ſtatute of 
Eliz, we could not examine our own errors in fact after an effirmance in parlia- 
ment: And the Exchequer chamber is now in the ſame degree with regard to us, as 


of 


the parliament was before. The writ of error muſt be quaſhed,” 


Ford, to admit Mr. Anſtis to be a fellow of that college, he being 
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of chat he may be guilty by taking too much even for marking and 


ſealing, and gave judgment for the plaintiff. 

N. B. In this caſe the Ch. Juſt. ſaid, that though Cote s Inf. 
were good authorities as to matters of law, yet that they were no 
legal evidence of the hiſtorical facts mentioned in them, and that 


the ſame has been held as to Camden's Britannia, and ſuch like 
books. . | os 


Mr. George An/tis's caſe. 


AR. K. nj for a Mandamus to be directed to the archbi- Ns Mandamus : 


1 ſhop of Canterbury as devolutioner of All Souls College in Ox- 


lies to a devolu- 


the founder's kinſman in a direct line, as they could prove by an © = collese. 


unqueſtionable pedigree ; the ſtatutes of that college ordering that 


ſuch ſhall be admitted to be fellows there: And to prove it-they 
produced a 'book of ſtatutes which they owned was not examined 


with the original one, but they ſwore they believed it was a true 
copy, having it from one who was burſer of the college; and they 
ſaid that they had often applied to the college to ſee the originals, 


but that they had been always denied; and the court thought this 


was no ſuch evidence as they could ſuffer to be read; upon which 
there being no proper caſe laid before the court to grant ſuch 


Mandamus, Mr. K. turned his motion into a prayer of having a 


rule given him upon the college, to inſpect their public ſtatutes, in 


order to lay a proper caſe before the court, and cited Sir Edward 


Seymour's caſe, where the deeds being in the hands of the adverſe 


party, parole evidence of the perſon who had ſeen the deeds was 
admitted. | | | | 


4 


Ch. Juſt. We can never grant rules to inf] pect public books, Sc: 


but when there is a matter depending on it in this court, and here 
you have laid none ſuch before us: And though this caſe may 
happen to be hard on you, for that you are not able to lay a fit caſe 
before us until you have ſeen the ſtatutes; yet we cannot help it; 
and it frequently happens that a man may have a right, and yet 
no remedy for it at Common law: And therefore if you have a 
right to be a fellow veſted in you, I do not know why you may 


not have a bill of diſcovery in equity, though you cannot in this 
caſe pray relief there. | 5 


Page J. When you apply in a court of equity for a diſcovery 


of that without which you cannot come at a proper manner of 
ſhewing your right, your prayer will be granted you.; but then you 


muſt ſhew yourſelt- to be a proper perſon to pray ſuch diſcovery. 
The court denied both the motions for the reaſons above, and 
ſeemed agreed that a Mandamus will not lie to a devolutioner, 


where the devolution comes to him as viſitor of the college, and 
that they ought not to be granted to execute the ſtatutes of the col- 


lege upon a private foundation, although per Cb. Juſt. ſuch Manda- 


muss I think have been granted to colleges of a royal foundation by 


letters 


tioner, if the de- 
voiution comes 
to him as viſitor 
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TEE letters patents. But in that caſe, wherever it has appeared that there 
was a viſitor appointed, that has been always looked upon as ſuffi- 
_ cient to ſtop any proceedings on it. 5 „ 


Rex werſus Lilly. 


ame ee AR. P. moved for a Certiorari to remove an indictment found 


indictment for at the Old Baily for perjury on the behalf of the defendant. 


perjury found at 


the 04d Beih. But the Ch. Just. faid, that though the plaintiff might, yet the de- 
| fendant could not remoye ſuch indictment; and therefore per Cur. 


the motion was denied. 


Hall verſus Lawton. 


 Fulcote gen THIS was an action of treſpaſs by the maſter for beating his 
mages are under ſervant per quod ſervitium amiſit, and N were given under 
„ 40 ſhillings; and Mr. B. now moved to have full coſts in this caſe, 
for that this is a fpecial action, and not an action of aſſault and bat- 
tery within the ſtatute 22 & 23 Car. 2. c. 9. as it is expreſſy held 
in Sall. 206. and per Cur. the full coſts were granted. He cited 

likewiſe, T. 11 Geo. 1. Phillips and Fiſb. 
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Gillebrand verſus Kadlec 


R. H. to ſhew cauſe, why a prohibition ſhould not go to the 

conſiſtory court of the biſhop of Carliſſe, to ſtay a ſuit there 
for the tithes of corn, (to which the defendant had pleaded that it 
was barren land) ſaid, that they had not verified their plea by affi- 
davit, and cited Salt. 549. But Mr. S. ſaid, that in this caſe there 
was no occaſion for it, for that the ſpiritual court could not try this 
matter, it beiug on the ſtatute 2 & 3 Ed. 6. c. 13. He cited 2 Roll. 
Abr. 304. 1 Keb. 253. and per Cur. the prohibition was granted. 


Caſwell verſas Norman. 


Devaſtavit was returned againſt an executor, and a general judg- 

II ment given againſt him, upon which he brought a writ of error, 
and the judgment was affirmed ; and Mr. P. moved that the maſter 
might be ordered' to tax coſts in this caſe. And after argument it 
was granted; for per Ch. Juſ. in all caſes where a defendant is exe- 
cutor, the law has determined that he ſhall pay coſts, thaugh. it has 
been always held otherwiſe, where he is plaintiff; though I never 
found out the reaſon why he ſhould not pay in both. But in this 
caſe he was defendant in the original action, and confequently 
chargeable with coſts; and therefore I think the writ of error ought 
to be attended with the ſame conditions with, the original —_ 

8 | | 477Nts 


— 


: Eaſter Term 7 Geo. 2. B. R. 4 39 


. Dominus Rex, v. Ellames. Stran. 976. 8. C. 


Motion was made on the part of the defendant, for Defendant's plea 
liberty to amend his plea, after joinder in demurrer, ;fnuwmn., 2. 
and the cauſe fet down in the paper to be argued. An in- mend after dev 
formation in the nature of a quo warrants, was brought againſt in the paper; it 
the defendant, to ſhew by what authority he took upon him- air that the o- 
ſelf to act as mayor of Cheſter. By the charter of the City ing to che bug. 
granted them by Hen. 7. all the citizens, inhabiting in the city, bt of counſel, 
| ſuburbs, and hamlets, thereof, have a power to nominate two 
perſons, out of whom the court of aldermen chooſe one for 
mayor. The defendant, in his plea, after reciting this part of 
the charter, ſet forth, that. he was nominated by the major 
part of the citizens, without adding, inhabiting in the city, &c. 
fo that the plea might comprehend not only the reſident, but 
alſo foreign burgefſes, who had no right to vote in chooſing the 
mayor. The proſecutor joined iſſue as to part, and likewiſe 
demurred as to the reſt; and the defendant joined in demurrer : 
and the cauſe being ſet down in the paper,. the defendant moves 
to amend his plea, and to make it conformable to the charter. 
Affidavits were read that the plea was not put in in the manner 
it was, purpoſely to gain time, but that it was merely a miſtake 
of the counſel. v2 | 
The proſecutors now ſhew cauſe why it ſhould not be amend- 
ed. There were a great number of caſes cited on the motion; 
but they are all taken notice of by one fide or other, in the pre- 
ſent Argument. ns | . | 
Mr. Abney, Mr. Parker, Mr. Crowle,. and others, ſhewed 
cauſe againſt the amendment; and argued, that in amendments 
the court has always gone by ſome one of the following rules: 
either that there be ſomething to amend by, or that the fault 
ariſes merely from the miſpriſion of the clerk, that no trial be 
loſt. Another rule is, e the defendant wilfully pleads a a 
bad plea, in order to injure the plaintiff; the court will amend 
it on prayer of the party injured. Another rule is, - where the 
action would be otherwiſe loſt ; but the preſent caſe has none of 
theſe requiſites. That among all the cafes cited by the other 
ſide upon the motion, in order to juſtify this amendment, there 
were not above two concerning informations in the nature of a 
guo warranto, and moſt of them were civil caſes, not in the leaſt 
partaking of a criminal nature; and therefore not applicable to 
the preſent caſe. That they may eaſily be diſtinguiſhed from the 
preſent caſe, they are as follow : £18 05 
Ihe firſt caſe was, that of the King and Sir Humphry Tuftos 
and . e Aſhley, Cro. Car. 144, on an information in the 
nature of a quo warranto, wherein the entry of a judgment was 
amended, The caſe was this: judgment by diſclaimer, ay to 
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one charter, was entered by conſent; but the clerk entering 
the judgment, had made the diſclaimer general; however, as 
the paper books were otherwiſe fairly wrote, and the attorney 
general certified it to be a miſtake, and conſented to the amend- 


ment, the court ſaid it was merely a miſpriſion of the Clerk, and 
likened it to a ſpecial verdict, which may be certified by the 
minutes of the clerk of aſſize; but the preſent caſe is extrava- 


gantly different, as there is no conſent, no miſpriſion of the 
clerk, nor any thing to amend by. In Jones (Will.) 199, it is 
laid down as a rule, that the miſpriſion of the clerk ſhall not 
hurt the party, but that the errors of counſel cannot be amended, 
That in the caſe of the Queen and Symonds, Hill. 12 Anne, where an 
information for perjury was amended after it had been filed, by 
the affidavits Sec the rule was made, there was ſufficient 
matter to amend by. The caſe of the King and Hayes, Eoft. 1 
Geo. 2. (lord Raym, 1518. Stran. 843.) is cited by them as a 
ſtrong caſe, where on an indictment for forgery, after trial 
and a ſpecial verdict, a variance between the bond forged and 


the indictment, was amended ; but that was done at the prayer 
of the counſel for the king, who obſerved, that the defendant 


had made a wilful blunder, in removing the cauſe by Certiorari, 


in order to get clear by arreſt of judgment, and therefore it was 


amended according to the original indictment, which was right. 
They alſo cited the caſe of Foot and Prouſe, Paſc. 12 Geo. 1. 
in an action for a falſe return to a Mandamus, the plaintiff de- 
clared againſt the defendant, by the name of Pous, and after 
miſnomer pleaded, leave was given to amend the declaration; but 
this was a civil ſuit. In the caſe of Crockatt and Jones, Mich. 13 


Geo. 1. leave was given to add continuances in the record; but 


that was by the continuances on the roll, and alſo was a civil 
cauſe. The caſe cited from 3 Lev. 347, was an action againſt 


the hundred for a robbery, and the amendment there was given 


for a ſpecial reaſon ; for had the plaintiff been to diſcontinue, the 
action had been loſt, as the Stat. 27 Elix. c. 13. orders it to be 


proſecuted within a year. So in the caſe of the ducheſs of Mar/ho- 


rough and Wigmore, { Fitz. Gib. 193.) where the plaintiff de- 
elared only that the defendant was indebted to the duke in his 
life time, and after joinder in demurrer, the court granted liberty 
to amend, by. inſerting, that he was fince indebted to his execu- 
tors ; for the plaintiff muſt have otherwiſe loſt her debt, for the 
Stat. of limitations would have taken place. In the caſe of King 
and Charlesworth, Trin. 4 Geo. 2. [Stran. 871.] an information 
for forgery was amended after the record drawn and made agree- 
able to the affidavits, on which the rule was made; there being; 
ſomething to amend by ; and being a criminal ſuit, it would have 
been wholly loſt without it. As to the caſe fo ſtrongly inſiſted 
upon, of the King and Hughes, which was an information in the 
nature of a quo warranto againſt the defendant, for acting as 
mayor of Liverpool; and the defendant ſaid in his plea, that he 
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was ſworn before a wrong perſon; and the record had gone down 
to trial, but was brought up again, and leave. given to amend 
by lord Raymond, after a long argument at his chambers ; that 


was only the opinion of a ſingle judge, and was alſo on. condition _ 
that the trial ſhould not thereby be delayed: ESE 
That in Bearecroft's caſe, cited from 3 Lev. 347. the plaintiff 
loſt his own trial; as was done alſo in the caſe of Chyley and 


Becket, cited in the foregoing caſe, which was an action for a 


falſe return of a member of parliament, on the Stat. of Hen. 6. 


The plaintiff declared of an election by the mayor, bailiffs, 
and burgeſſes, inſtead of the mayor, bailiffs, burgeſſes, and 
freemen, of Bedford; and the court gave liberty to amend after 


the record had gone down to trial. That the defendant had 


drawn an argument from 9 Anne, c. 20. f. 7. that as that act 
extends the ſtatutes of jeofails to informations, in the nature of 


a quo warranto, it muſt be from thence intended that they are 
civil ſuits; but the contrary is plain from thence, that there was 


need of an expreſs clauſe to that purpoſe ; and the fine ſet. in a 
guo warranto ſhews it no civil ſuit. That this proceeding 
would evade the ſaid Stat. 9 Ann. which was partly made in 
order to try the right of annual officers within the year. That 
here is a trial loſt, for though the array may poſſibly have been 
challenged, had the trial come on; yet as an aſſize had ſlipt 


over, the court would intend this trial loſt. In the caſe of 


Sir John Poole, Poph. 128. three executors brought an action of 
debt; one only declared ; and when the cauſe was ready for 
trial, it was moved to amend the declaration, by inſertiffg the 
names of the other executors ; but denied ; for that it could not 
be done without conſent. In the caſe of the King and Sir Henry 
Glenham, Poph. 144. in an information in the nature of a quo 


 warranto, the attorney general, after three years, withdrew his 
replication, and put in a new one; whereupon the defendant 


moved to plead in bar de novo; but denied by the court. In the 
caſe of the attorney general, and the corporation of Trinity Houſe, 
in an information in the nature of a quo warranto, Sid. 54. the 
defendants had liberty to amend their plea before the joinder in 


demurrer ; but it is there ſaid that had they joined in demurrer, 


it would not have been granted. 1 


Mr. Huſſey, Mr. Brooke, Mr. Strange, Mr. Noel, Mr. Taylor, and 


others, for the amendment, argued, that as to the caſes cited from 


Popham, by the other fide, one, where the executor deſired to 
| amend by adding the names of the others; that would really be 


making it a new action, and the plaintiff might as well have diſ- 
continued ; which cannot be done in the preſent caſe. That as 
to the caſe wherein the attorney general put in a new replication; 
there was no reaſon why the.detendant ſhould plead de novo; fince 
the plea, being precedent to the replication, could not be affected 
by the alteration of it. That a very ſlight, or no anſwer, had 
been given to all the caſes, and that there remain many more not 


ſpoken 
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Jn — 8 | — ; e 
| ſpoken to. That the caſe of Meoſflyn and Tottm, in the Ex- 
cbeguer, 3 Geo. 2. is a ſtronger caſe than the preſent. It was an 
action on the caſe for the damage done by the ſmoke of a ſmelt- 
ing houſe. There was a demurrer to the declaration by a country 
"counſel. There was a joinder in demurrer, and the trial loſt ; 
and after the cauſe was ſet down to be argued, there was an ap- 
plication to the court to withdraw the demurrer, and plead to 
iſſue; and it was granted; becauſe it ſeemed that the defendant | 
might have a — plea upon the merits. 2 Saund. 401. 1 Vent. 
221. In treſpaſs for breaking the plaintiff's cloſe, the defendant 
pleaded that his corn was upon the cloſe, and that he entered to 
take it of, There was a demurrer, and on an argument from 
the paper, the whole court were of opinion, that the plea was 
bad; ſince the defendant ſhould have ſhewn title to the corn; 
otherwiſe it would be preſumed to be the corn of the plaintiff, as 
being on his ground ; but nevertheleſs leave was given to amend. 
In the caſe of Broumjobhn and Doyley, Hill. 8 Ann. [cited in 
Stran. 846.] the defendant in replication avowed the taking for 
rent reſerved on a leaſe for years, made 170%, inſtead of 1-708 ; 
and after joinder in demurrer, leave was given to amend. In 
the caſe of lord Gage and Robinſon, in a declaration in replevin, 
the locus in quo was miſtaken, and the defendant pleaded that 
the place of the taking was otherwhere ; and yet the plaintiff 
had liberty to amend. The caſe of Gardner and Anderſon, 3 Geo. 
a 1. is a parallel cafe. In the caſe of the ducheſs of Mar/borough 
and Wigmore, there was nothing to amend by. That numberleſs 
eaſes*of amendments, after joinder in demurrer had been cited; 
that theſe caſes ſhew there is no difference between civil and 
criminal ſuits. This muſt be eſteemed a civil ſuit; nor can the 
fine prove it otherwiſe : fince before the 5 W. & M. c. 12. there 
was a capias pro fine in ſeveral civil actions. That in the preſent 
caſe, the plea ought rather to be amended ; becauſe, had it been 
ſo bad as not to traverſe the uſurpation, there was no neceſſity to 
have demurred ; but the proſecutors might have gone to trial 
on the iſſue joined, and a verdict for the crown would certainly 
have been well: and had the defendant had a verdict, yet 
judgment would have been given for the crown, ſince he had 
ſhewn no title in his plea; as in the caſe of the King and Phillips, 
of Bodmyn, Mich. 7 Geo. 1.|Stran. 394.] where, after an immate- 
rial verdict for the defendant, judgment was given for the crown. 
Broome and Rice, Trin. 4 Geo. 2. [Stran. 873.] in an action of 
treſpaſs there was a verdict for the defendant, and by reaſon of 
the bad plea, confeſſing the action, judgment for the plaintiff. 
That the counſel certifying in this cafe, that it was a miſtake, 
brings it within the reaſon of Afpley's caſe, where the attorney 
general certified. As this plea fays, according to the form of 
the letters patent, it is ſubmitted to the court, whether there is 
not the charter to amend by. In the caſe of the King and. Hughes, 
chere was nothing to amend by. That as the danger of loſing 
1 | | , | the 
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the action, which is ſaid to be the cauſe of granting amendments” 
in ſome caſes ; that will ſerve ſtrongly for the defendant, who 
muſt inevitably loſe his office, if he does not amend. And that 
amendments have of late been much extended, for the ſake of 
juſtice, and to give the parties an opportunity to try the right. 
q Hardwicke Ch. J. This is a queſtion of conſequence, and there- 
a fore was very fully argued on both ſides; but I am of opinion, 
= that the defendant ſhould have liberty to make his amendment. 
= This is not an amendment given by any of the ftatutes of jeofails ; 
but wholly founded on the common law, and: the diſcretion of 
the court. It was anciently the rule, not to ſuffer any of thoſe 
amendments to be made after the matter was on record; but the 
number of caſes now cited, ſhew that of late, in furtherance of 
juſtice, and in order to obtain the right between the parties, 
thoſe amendments have been much extended. Theſe amend- 
ments are hardly reducible to any certain rules; though it were 
to be wiſhed they could, ſince they have been ſo much extended. 
The caſes cited, ſhew that the rules laid down by the counſel 
againſt the amendment, will hardly ſtand in any one point; fo 
that nothing more can be inferred from thence than that thoſe 
amendments at the common law, are only diſcretionary in the 
court. In amendments before trial, it is no rule that there can 
be ſomething to amend by. Another after rule was laid down, 
that the miſtake muſt ariſe from the miſpriſton of the clerk ; 
but in many caſes, errors in law occaſioned by the miſtakes of 
the pleader, have been amended. There is no authority, in 
which it is cited, as a certain rule to tie up the hands of the 
court in making amendments, that no trial be loſt; for the ne- 
ceſſary preparations for an argument on demurrer muſt wholly 
occaſion that delay. Another rule is laid down, that, where the 
faultineſs of the plea is wilful, the party injured may in his 
prayer have it amended, tho' the other party may not; and this in- 
deed may be a true rule. It is certainly a ſtrong inducement to 
the diſcretion of the court to grant an amendment, if the party 
would other wiſe loſe his action, though it is no rule; and in 
the preſent caſe it is an inducement equally ſtrong, that the de- 
fendant muſt loſe his office, without this amendment. Many 
_ caſes ſhew that amendments may be granted after joinder in de- 
murrer and argument thereon, as 2 Saund. 401. 1 Ven. 221. 
One objection chiefly relied on in this caſe is, that it is a cri- 
minal ſuit, and therefore caſes of amendments in civil cauſes 
are not applicable to it. But there is no ſuch diſtinction made 
in the books, as to amendments at common law. As to amend- 
ments on the ſtatutes of jeofails, it may be true; ſince there ate 
expreſs words in them to that purpoſe. In the caſe of the Queer 
and Tatchin, 1 Salk. 51, it was the opinion of the court, that 
whatever at common law might be amended in civil cauſes, was 
amendable alſo in criminal matters. Indeed the caſe of Car and 
1 — N VMuülraban. 


Se te in MF rs As 


— 4 1 - K 2 . = 
* — oe mY "@ Z 
LS. NA F * 2 — 2 
5 2 wud 3 — 9 — 
OE IA YE .... ˙— 6X 


n 


2 2 
r 


2 
D ee 3 Je 
— 


" - — 2 
— 2 ; 
Rad 28 = - — 
; 2 8 3 £ 2 
: — were SIS >< bs . r 2 — 
ä A — — l — P ' - _ ba 936 * N 1 
- — TI : 1 2 
— K — — . ——— — n 2 
* * = * - . ww 1 
= u wm . # wi P aw * _ 0 — S. " e 


— OS. = 


* — — —— 2 —_ 


1 2 
> £2 9 
D 


* — 
1 > - 


— 
a 


— 4-5 


__ 2 
— —— . — 22 Se RR 2 — 22 — I 
- —— 2 
IS. i 


— — 
a . 


= 


_—_ - L +» as 4 — a" 
+ — —— Y 
„ - 

4” 


— 
—— 2 


— — wn Sox 


— 


. ͤͤ —ͤ—- 


— - - _ — 4 . 
— — — 8 — 
— * 
— wor. 7 ———— —ſ— _ * 


- — ons Sn ln Zo 
09: . es" 2 re ib © 
y 


— 


3 a — 
Y r = v7 RE 


et 
BE 


44 Eaſter Term 7 Geo. 2. B. R. 


© 


— UES Pe LN 3 
. 4 


*. 2 . 


Wilbraham, Salk. 50. is ſomewhat different. Nor does this ſeem 
to be a criminal ſuit, it being a doubt which divided the twelve 
judges in the caſe of Shaft/bury, whether informations in the na- 
ture of a quo warrants, are civil or criminal ſuits; but they ra- 
ther partake of both natures, though more largely of the former, 
eſpecially ſince the act of V. & M. which reduces them almoſt 
to a civil action. EIS . 7 | . 
The caſe of Hughes, though it is the ſingle opinion of lord 
Raymond, yet it is a great one, and was never complained of, or 

excepted againſt. Another objection is, that they have loſt a 
trial, and though this is no rule, yet it might be a ſtrong induce- 
ment to the court not to grant this amendment ; but then to 
make it any inducement, it is neceſſary that it appears to have 
been loſt, merely on account of this miſtake ; but it is ſworn on 
the contrary, that had it been brought on, it would have gone off 

on a challenge, and therefore the proſecutors conſented to put it 
off. Another objection is from the inconvenience ariſing from 

this proceeding, as it tends to fruſtrate the intention of 9 Ann. c. 

20. which was partly made for the more ſpeedy trial of thoſe 

informations, that the right of annual officers might be deter- 

mined within the year. And indeed, had this plea been wil- 
fully put in for that purpoſe, it would have been a great in- 
ducement to the court to have refuſed this amendment ; but as 
| It is, on the contrary, ſworn to have been a miſtake, that is out 
of the queſtion; and the defendant might have obtained .his end 
y writ of error; for which, in theſe matters, to try a right, 
the attorney general always,. of courſe, on any probable cauſe 
ſhewn, grants his fiat, though not on indictments or informa- 
tions, for miſdemeanours. 1 | 

The reſt of the judges concurring in opinion, leave was given 
to the defendant to make this amendment on payment of coſts, 

{ag being bound to plead time enough to go to trial the next 

alllZe. | | VV | | 


Kent and May, ver/. Kent. Stran. 971. 8. C. 


1 HIS was a writ of error out of B. R. in Ireland, on a 
"oy ee e judgment given there on a writ of error, from the court 
two parties, s 


where one of Of C. B. in Ireland, in dower. The defendant in C. B. pleaded 
been lufee, double. Iſt, The general iſſue. 2dly, That by an act made 
eee there, 6 Ann. c. 16. J. 137. if any woman, by ſubtle ways and 
able to che coſts, means, prevailed on an infant to marry her, he having an eſtate 


becauſe byStat.16 - : . 
3 of 50 J. per annum, and not having the conſent of parents, that 


enters into a re- 


eognisance to pay AN ſuch caſe the woman ſhould loſe her dower; and then ſo 
Sch cos ne Pleaded as to bring her within the act. But this being an Vid 

court ſhallaward; Act, and the court determining that the demandant was not 
Within it, it is thought proper to take no farther notice of the 
FE 14. - 2 objections | 
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objections and anſwers which were given to it. There were 
two tenants to the writ of dower, Edward May, and Robert Kent. 
The demandant had judgment in G. B. to recover her dower, 
and 158 J. for damages and coſts. They both bring error, and 
aſſign errors, and then Edward May dies, and there is judgment 
to abate the writ of error. Afterward, Kent and Robert May, 
the heir of Edward, bring a new writ of error; and the judge- 
ment is affirmed in toto; and a writ of ſeiſin awarded for the 
dower againſt both, and execution for damages and coſts againſt 
Kent 2s 3 and alſo for the value from the time of the judgment 
in C. B. to the time of the affirmance, according to the former 
computation. „5 | 
Mr. Strange took the following exceptions to the judgment 
given in the King's Bench in Ireland, vis. 1. That the court 
gave her damages to the value of her dower, to the time of the 
judgment given in C. B. whereas it appeared ſhe delayed her 
action for two years; and in 1 Ii. 32: b. is a caution given to 
women to bring their action in time, leſt they loſe their damages. 
2dly. By Stat. 3 H. 7. c. 10. the demandant is intitled to coſts, 
on affirmance of the judgment, upon the account of the delay. 
But the coſts given in B. R. are not ſaid to be occaſioned by 
delay. 3dly. All the coſts are laid on the ſurviving tenant; and 
none on the heir of the deceaſed tenant; and the heir is as 
much bound by the judgment as the other. 4thly. The entry of 
the judgement is, quod demand. executionem inde; and that the 
tenants be amerced, which is never done on a writ of error. 
Mr. Parker, contra. A dowrelſs is a favourite of the law; ſo 
is 9 Co. 77. As to the firſt exception, there are two anſwers. to 
be given to it. 1ſt, That that fact eannot appear here, becauſe 
the original writ of dower is not brought over by Certiorari, 
Which they might have done; and 2dly, The caſe in 1 If. 32. 
is where the parties are ready to aſſign dower; which cannot be 
here, becauſe they have conteſted it by their plea, As to. the 
ſecond objection, the court has no occaſion to ſnhew the reaſon of 
their judgment. And the judgment may be reverſed as to coſts, 
and affirmed as to the reſt, if they are wrongly given. Styl. 
290. Fares. 154 As to the third objection, damages may be 
recovered againſt the ſurvivor ; and if damages be given againſt 
one only, coſts cannot be given againſt the others. - As to the 
4th objection, this is helped, being after a verdict, by Stat. 16 
and 17 Car. 2. cap. 8. which helps the miſtakes of Capiaturs, 
%% 8 % we 2 
Ch. J. Mr. Parker, has anſwered the firſt exception; for. you 
ſhould allege diminution, and ſhould have brought the original 
writ of dower here, by Certiorari, which is always the rule; for 
it cannot 1 on the placita, when it was brought in; be- 
cauſe an eſſoin might be caſt. Beſides, if you would avoid 


damages, you ſhould plead that you was always ready to have 
aſſigned the dower. As to the ſecond objection, this judgment 
J oe og being 
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being part by common law, and part by ſtatute, it may be re- 
verſed for part, and affirmed for the other part: and though 
it appears by the precedents, that the words occgſſone dilationis 
uſed to be put in; yet I do not think them neceſſary; for the 


general rule is, that ſuperior courts need not give a reaſon for 


their judgments : and if they give none, this court will not 
ſuppoſe but that they have done right. But it is plain here that 
the dowreſs has been delayed ; for ſhe could not have execution 


till the judgment was affirmed in B. R. in Ireland; and that 


reaſon appears on the record. As to the third objection, if this 
be error, it can affect only that part of the judgment upon 
which it was given; and we muſt ſtill affirm the judgement 
given in C. B. and that part likewiſe of the judgment given in 
the King's Bench, which is given on the common law, and in 
affirmance of the judgment given in the Common Pleas there. 


But the aſſignment of error here, is by Kent and May jointly ; 


and the ſuggeſtion is, that the judgment in B. R. in Ireland, 


was given ad damnum of both, Now how can Kent and May 


Jointly aſſign that for error, which was apparently for the be- 


nefit of As to the laſt exception, it is aided by the 
Stat. 16 and 17 Car. 2. being after a verdict. | 

The next day the Ch. Juſt. faid, that the court were well fa- 
tisfied, that as for any objection but the 4th, that the judgment 


- ought to be affirmed; but as to that exception, they were doubtful]. 


He therefore defired the counſel would ſpeak again to this point 
only; for that they were not fully fatisfied, how far plaintiffs 
in error may, without ſummons, or ſeverance, jointly aſſign 


that for error, which is for the benefit of one of them. 


ſtand over. 


| He cited Tel. 107. 8 Co. Beecher's caſe. 1 Rol. Abr. 757. 
Lee, Juſt. cited 4 Leon. 61, 64. and per Car. it was ordered to 
Afterward, Serj. Chapple, for the plaintiffs in error, cited 
Stat. of Merton, Carth. 133, 5. 1 Roll. Abr. 761. 1 Sid. 357. 
where tis held, that the Stat. 3 Hen. 7. did not extend to 1re- 
und; and faid, that by the Stat. 16 and 17 Car. 2. c. 8. it is 
enacted, that damages and coſts ſhall be given in dower againſt 
the plaintiff or plaintiffs, in the writ of error ; and that as both 
the plaintiffs in error, had joined in the writ of error in B. R. in 
treland, that court could not ſeparate them; but they ought to 
have given damages and coſts againſt them jointly. 1 
Ch. J. defired him to ſhew whether May could join with 
Kent, in aſſigning this for error; upon which the Serj. cited 
* 107. 1 Roll. Abr. 759. 8 Co. 59. Beecher's caſe. 4 Leon. 
bo: = 
Serj. Eyre, contra. Neynings law was made the ro Hen. 7. 
by which I think Sider fin mut be miſtaken ; and that the ts 
3 Hen. 7. does extend to Ireland; but the damages ſurvive, and 
the heir is not accountable for them; and, as heir, he cannot be 
liable; for the executor is the only perſon chargeable, and there- 


fore 


I 
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fore if the heir releaſe a writ of error, yet the executor may 
bring error for the damages. Cro. Elis. 558. If an executor 
bring a writ of error on a judgment given againſt the teſtator, he 
| ſhall not pay coſts. 1 Vent. 166. 1 Mod. 77. 80 if he brings 
error on a judgment againſt himſelf, he ſhall not pay coſts. 3 
Lev. 375. The damages and coſts given, are from the time of 
affirmance to the original judgment; and if May muſt pay that, 
he muſt pay for damages, &c. neceſſarily accruing in the life of 
his anceſtor ; for it appears that his anceſtor brought a writ of 
error, and died after the aſſignment of error. Therefore this is 
a good judgment; but if it may be made better, then this court 
will give ſuch judgment as ſhould have been given in B. R. in 
 dreland. And that this is the uſual practice appears by Cro. Car. 
511, 512, 442. Salk. 401. | | 
Serj. Chapple ſaid, that this court could not alter the judg- 
ment; for that ought to be done by ſuch court as could award 
execution ; but this court cannot award execution upon this 
judgment, for that the writs from this court cannot be executed 
eos EE: - 
Ch. Juſt. To be ſure we cannot award execution, to be ex- 
ecuted in Ireland. We will conſider of this judgment. 
Afterward the Ch. Juſt. delivered the opinion of the court. 
All the exceptions taken to this action have been formerly over- 


ruled, excepting this, that the court of King's Bench in Ireland, 


on the affirmance of the judgment given in C. B. there awarded 
damages and coſts againſt Kent only, from the time of the judg- 


ment given in C. B. to the, time that it was affirmed in B. R. 


whereas they ought to have awarded them jointly againſt Kent 
and May. And for this, we think the judgment given in B. R. 
in Ireland is wrong. In this caſe three things are to be conſider- 
ed; iſt, Whether any ſuch damages, Sc. ought to have been 
given from the firſt judgment in C. B. to the time of its affirm- 
ance in B. R. 2dly, Whether ſuch damages, &c. ſhould have 
been given jointly, againſt Kent and May, or only againſt Kerr. 
_3dly, Suppoſing theſe damages, &c. are wrong given, whether 
they both can aflign this jointly for error. As to the firſt point, 
we think they ought to have given judgment for the damages, 
&c. from the time of firſt judgment given in C. B. to the time 
of its affirmance in B. R. not by virtue of the Sraf. of Merton, 
but by 16 and 17 Car. 2. c. 8. /. 4. which (by a Stat. made the 
17 and 18 Car. 2. c. 12. in Ireland) extends to Ireland. As to 
the ſecond point, we think the judgment of damages, &c. 
ſhould have been given both againſt Kent and May. It ſeems 
indeed, natural, to think that from the time of the judgment 
given in C. B. to the death of May the father, that the judgment 
of damages, &c. ſhould not have been given againſt May the 


fon, becauſe he is not preſumed to have received the profits of 


the lands at that time; and it ſeems reaſonable that judgment of 
damages, &c. ſhould be given againſt him, only Fon 


m the 
time 
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time of the death of his father, to the affirmance of the judg- 
ment. But ſtill we think that May the ſon, ought to have 


judgment of damages, &c. given againſt him, as to both 


the periods of time; becauſe, by joining with Kent in the 
aſſigning of errors, he is by Stat. 16 and 17 Car. 2. c. 8. /. 3. 
bound to be ſubject to it; for that May, by joining in the writ 
of error, has entered into a recognizance to pay ſuch coſts and 
damages as the court ſhall award. And it is faid in /, 4. of that 


| ſtatute, that execution ſhall be awarded for ſuch mean profits, 


damage and cofts of ſuit, generally, and without any particular 
deſcription of time. But we think this judgment is likewiſe 
wrong given, for another reaſon not taken notice of in the argu- 
ment, and that is, becauſe no writ of inquiry of the mean profits 
and damages was awarded by the court of B. R. to iſſue purſuant 
to that ſtatute Sec. 4. which ſtatute is introductive of a new 
law, containing a poſitive injunction and order, that upon the 
return thereof judgment ſhall be given, and execution awarded 
for ſuch mean profits and damages, and alſo coſts of ſuit. It may 
be objected, that the ſtatute ſays a writ of inquiry ſhall iſſue, in 
order that damages may be aſcertained, which, in this caſe, was 
not neceſſary, they having been aſcertained in the firſt judgment, 


and fo appear of record. But I anſwer that, it is true, that on the 


ſtatute of Merton, no ſuch writ of inquiry was to iſſue, in caſe 
the damages appeared on record ; and the reaſon was, becauſe 
no ſuch writ is directed by that act. But the ſtatute 16 and 17 
Car. 2. requires that ſuch writ, ſhall iſſue, ſo that it is not left to 
the diſcretion of the court. Before the making the ſtatute 16 and 
17 Car. 2. the courſe was, that when the jury had found the 
iſſue for the demandant, they likewiſe, by an inqueſt of office, en- 
quired of the time of the death of the huſband, and the value of 
the lands, without ifſuing any writ of inquiry, as in the caſe of 
replevin, where damages are not aſſeſſed. So are the following 
precedents on demurrer, Raft. 230. 2 Saund. 335. 1 Lut. 719. 
Paſch. 3 V. & M. Wooden, v. Worden. rot. 393. and the fol- 
lowing caſe after verdict, 1 Leon. 92. But here is a caſe, where 
the act expreſly requires, that there ſhall be a writ of inquiry 
without any diſtinction of time; and I think it is reaſonable, that 


It ſhould be ſo, though after a judgment given on a verdict, where 


the value of the lands has been found. For during the long de- 
pendency of a writ of error, the value of the lands may be 
greatly altered. I have been thus long on this head, becauſe I 
do not find that this point has been ever yet well ſettled ; and 
becauſe the caſe in 2 Saund. 355. ſeems to be againſt this doc- 
trine, there having been no writ of inquiry. But that caſe is no 
authority againſt that which is now laid down, 1ft, Becauſe that 
point came not under the conſideration of the court. 2dly, 


Ihe damages there given were not pro valore dotis, ſed occaſione 
dilationis executionts qudicii. As to the zd queſtion, it is a ge- 


neral rule, that where any error is to be aſſigned, which was for 
> 7 | the 
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ga. But there is no ſuch neceſſity for ſuch ſummons and ſever- 
ance in this caſe, becauſe here the error aroſe from the default 
of the court in their judgment. If there is a miſtake in the pro- 
ceſs in matter of delay, &c. the party ſhall not aſſign it, it be- 
ing for his own benefit; ſo are the following caſes, 8 Co. 59. 
Beecher's caſe. Yelv. 107. 2 Saund. 49. But where the error 
ariſes from the judgment of the court, the party may take ad- 
vantage of it, by afſigning it for error, as was done in Beecher's 


caſe. 1 Rol. Abr. 759. Telv. 2. So here it appearing to be 


error in the manner of the court of B. R. in Treland, giving their 
judgment as to the damages, &c. from the time of C. B. giving 


the firſt judgment to the time of its affirmance there, the judg- 


ment there given, as to them, muſt be reverſed; but that part 
of the judgment relating to the award of ſeiſin of the dower, &c. 
muſt ſtand affirmed. And I have no occaſion to ſhew that where 
a judgment is part by common law, and part by the ſtatute, that 
it may be reverſed for one part, and aftirmed for the other, it 
being a point at preſent ſo well ſettled, as appears by Salk. 24. 


Farefl. 154. and many other books. But the queſtion is, what 


judgment the court here muſt give. - It is a general rule, that 
where a judgment is reverſed in part, the ſuperior court ſhall 


give ſuch judgment as the inferior court ought to have given. 
But we cannot award execution into Ireland; and therefore we 
can give no judgment for the damages; for there ſhould, for that 


purpoſe, iſſue a writ of inquiry of damages, Sc. But we can- 
not ſend our writs to the ſheriff of the county, where theſe 
lands lie, to execute it; and therefore we can only ſend back 


the record into B. R. and command them to iſſue a writ of in- 


quiry, and to give judgment againſt Kent and May for them, 
from the time of the judgment given in C. B. to the time of 
its affirmance in B. R. for we cannot give them here, as appears 
by Cro. Fac. 534. Gro. Car. 511. And this is analogous to the 


proceedings in a writ of error in the Exchequer chamber, where in 
caſe they reverſe a judgment given in B. R. they return the record 


into the court of King's Bench, which court gives judgment, that 


the plaintiff ſhall recover, contrary to the firſt judgment ; as it 


is in Telv. 74. Cro. Jac. 206, 534. Carth.'180. 8. P. Where- 


ever therefore, a writ of inquiry is requiſite, the King's Bench in 
Ireland muſt do all, and we ſend back the record to them with 
our command for that purpoſe. The judgment of this court, 


therefore is, that the judgment of C. B. in Ireland, and the 


judgment of affirmance in B. R. in the ſame kingdom, as to the 


ſeiſin of the dower, be affirmed; and the other part of the judg- 


ment be reverſed; and that this court will order them to award a 
writ of inquiry and execution thereon. 


Trinity 


the benefit of one party, that there ſhall be ſummons and ſever- 
ance. So is Cro. Els. 891. 1 Saund. 239. Telv. 3. Cro. Fac. 


Trinity Term 


and 8 Georgii 2. in B. R. 


J aſper ver/. Groſvenor, Executor of Peake. 


T was moved laſt term, on the part of the defendant, for time 
to plead till this term; for that the defendant, ever ſince he 
had been executor, had been ſo ill of a dead pally, that he 
has not been able to ſpeak or write his name; ſo that he 

eould not ſign any renunciatiation, or give any inſtrument to 
his attorney; and that it was an affair concerning trade, which 
no one knew but the defendant. It was granted, _ condition 
that he would not confeſs any judgment, or give preference to any 
_ creditor, to the prejudice of the plaintiff. The fame motion 
was repeated this term for further time to plead till Michae/mas 
next ; the defendant ftill remaining in the ſame circumſtances. 
Hardwicke, Ch. Juſt. Though this inconvenience, ariſing 
from the act of God, intitles the defendant to favour and compaſ- 
fion, yet that muſt not be carried fo far as to hinder the plaintiff 
from recovering his right, which may now be the caſe, as no- 
thing is laid before the court, to ſhew that there is any proba- 
bility of the defendant's recovery ; but that if the defendant is 
zeduced under ſuch circumſtances, as not to to be able to tranſ- 
act his affairs, it is ſufficient cauſe to ſue out a commiſſion in 
Chancery to take him into cuſtody ; and then the plaintiff will 
know what perſons to come upon for his debt. This was done 
in the cafe of Pitt, who having loſt his ſpeech in an apoplectic 
fit, though he ſhewed ſome ſigns of ſenſe, had, after great 
litigations, in Chancery, a commiſſion taken out againſt him. 
The court at length allowed the defendant further time to 
plead, upon his conſenting to be bound in a rule to plead time 
enough to have the iſſue tried in Michaelmas term next. | 
oy N. B. It was admitted in this caſe that an executor named 
bare. in a will may be ſued before the probate, though he cannot 
| e ſue. 


Wh — 
r 


5 


n r hy 


l » 
111 ; ; 
y 7 : 
Fx - 0 
l = 1 
o * Tt 
1 
! 
J = 34 
- 141 + 
42 
1 \ 4 1 , 
41 Me 
\ „ 
_ : 
j 
x 
= 3 
* * 
f . 
1 * 
1 71 
4 5 
* 
19 . 
1 1 
1 Ld * 
_ 4 * 
* . 
? — 5 
\ - F& 
l 4 * v 
| : , 
\ i 7 d 
of » * 
{1 
FF FF 
l #2 # 
\ * 
4 
r 
k T / 
Z al Fe g 
4, - 
bn 
" \ 
1 g 
; N 
U 4 
5 
2 oy 
1 + P 
_ = 
114 7 
1 p 
vi _ 4 
1 =_ 
2 70 
= 
l * 
i © Mt * 
d i 2 3 , 
1 ! 
is » 
Ul x 
ö | 
n 
TY ' 4 WW 
G 4 
l Fo 
* y x 
91 
fr ,__ 
* 4 
| 1 
EY 
„ + 
* 
| =_ 
* 
N 
4 3. 
F br 
[ 5 
} - 
-E , ! 
b 14 
\ A lt 
\ | 
. * — : 5 
Wy 
p [ 
\ IL 
f ; . 
g I 
\ — * 4 
x N 2 # 
» £ . 
0 74 * 
f” Big } 
* CTY ' 
1 60 
i 25 z 
: UEY U 
Lane : 
_ ; 
: Ll «4 : 
it n 
5 1 
In = K 
"= , 
N * 
2 
3 oy 
d 1 *h 1 
1 bd : 
ij 8) . 
* * 
1 bd by © * 3 
110 i ; 
1 1 * Fa 
\ $ . 
1 3 i 
| | ** N 
b 1 14 : 
4 $83 
W4 & 13 
13 
ST 
1 
3 * 
+ Ki 
+ 
343 E 
7 
"1, 
i?Þ 
s i 
4 1 * 
7 
bf «| 34 
o J 7 
f e 
17 
17 1 
* ; . { 
1 | 
F i 
by 
127 4? F 
| . s 
1 8 "oe 
1528 i 
i ' | 
Ws OL) : 
1 
n 
i * BY 
K Ti. : 
1 ö 7 * 
e Z | 0 
i A, 
; 1E . 
. 7 
| ! 
L110: b 
RIEL... 
« » 
L L 2 4 
n TAL % 
1 N \ 1, -E I k 
. | + " 1 
! 9 - 23 
; , 
4 me 
N * % [ 
1 tl 
x $4 7 
„ A 
4 [ U 
i 2 , 
4, + 
K. 1 
bY o 2 bs n 
1 Ll 4 
N 8 4 
21 1 
0 4 p 
7 an F : 
- . 
F * 
| l 8 
1 0 „ 
; ro 
0 LS: . 
} 11 »{ 
J. 9 
N 1 
4 Hl : 
ts 4 
4 1 "3/3, - 
z 150 { 
} 
* ＋ 6 4 E 
2 \ * 2. 
\ * 3 
4 l 7% 4 
. : & 
« 4 
[1 b * 
ee 
il cc 
i'; F 
j 'f 
„5 0 
3: 
, 1 
| if 5 * 
41 3 
N n 
i ! 
! 
Tan 
54 All 2 
j N [> ; p 
= 5 
11 * 
9 9 
; nh iy 1 
' $ | 
j [3 i} 
k | 6 
N } 1 
5 
— 
J p 3 
x | ! i 
©: i 
TH. 
i 1 . 
N s 
— ry ty 
- 3 Is 
' * at ” 
L * 79 A 
1 * * 
. j # 
1 19 
* % 
1 
\ * F] 
* 


1 c wy 


Trin. Term 7 & 8 Geo. 2. B. R. 51 


ſue. And Salt. 302. was cited, where it is ſaid per Powell, 
J. that an executor may commence an action before pro- 


| bate, though he cannot go on ſo far as to declare. 


Francis, ver/. Naſh. 


N a motion to ſet aſide an execution on a judgment con- In what caſe an 
execution may be 


feſſed, for irregularity, it was ruled, 1ſt, That where the fer ande. 
judgment has been confeſſed with an expreſs ceſſet executio, till a 


certain time, and execution is taken out within that time, the 


court may ſet it aſide; but when there are long collateral agree- 

ments, and the defendant alleges, that by reaſon of them, exe- 

cution ought. to ſtay, this court cannot enter into and try the 

equity ariſing on them; but the defendant, if aggrieved, muſt 

apply for relief to Chancery. 2dly, Nothing can be taken in 
execution that cannot be ſold, as deeds, writings, Sc. gdly. 

That bank notes, &c. cannot be taken in execution; for tho' Bank notes can- 
they are aſſignable over, yet they remain, in ſome meaſure, exccutian, 
choſes in action; and the ſheriff or his bargainee, cannot bring 
an action on them without aſſignment, .notwithſtanding the act 


for aſſigning them. And they are ſo much things in action that 


it was neceſſary to have a new act, in order to make the ſtealing 


them felony. 


Clerke, ver /. Comes. 


\ N action of debt on articles, that plaintiff taught the de- — on_| 
FF fendant his trade, on condition that he would not ſet up ces not to fet up 


within the bills of mortality, under the penalty of 44 J. The e. 


action was brought in C. B. Breach was aſſigned. The de- 


fendant demurred to the declaration, and the plaintiff had judg- 
ment. On this a writ of error was brought in B. R. and judg- 
ment was affirmed upon the authority of the cafe of Cheſinan and 
Nainby [lord Raym. 1456. Stran. 739.] affirmed in the Houſe of 
Lords, with coſts, Hill. 13 Geo. 1. upon the foundation of the 
caſe of Mitchel and Reynolds [1 P. Will. 181, 182,] in each of 
which it was adjudged, that an action will lie on breach of ſuch 


articles, 
Sheppard, wer. Brand. 


CNN a motion to ſet afide an award, made on a rule of refer- Award ſet afde 3 
| ence to the three foremen of a ſpecial jury, exception WAS rrators had taken 

taken firſt, That the arbitrators had taken upon them to give dpd, 
5 5 „ e | a par- 


n 13 
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8 Geo. 2. B. R. 
a particular ſum for coſts, which ſhould have been left to the 
taxation of the maſter. Secondly, That they had alſo taken 
money of the plaintiff alone, for their charges, without any bill 
delivered in before the making their award. _ 
Hardwicke, Ch. Juſt. Arbitrators who are judges to determine 
finally the differences between the parties, may, if they think 
fit, take upon them to enquire of and give coſts, as well as da- 
mages; and this court has no power to take notice of it any 
otherwiſe than if they are exceſſive, without any reaſon given. 
for it, as an evidence of ſome undue practice. As to the ſecond 
point, where arbitrators, let their characters otherwiſe be never 
ſo unexceptionable, take money of one of the parties ſingly, 
whether br charges or any thing elſe, before making their 
award; as this is a matter of ſo tender a nature that even the 
appearance of evil in it is to be avoided ; and this practice may 
be of dangerous example, it is ſufficient cauſe to ſet aſide the 
award, for if this ſhould be ſuffered it will be hard to diſtinguiſh 
what is corruption. The award was ſet aſide. - 
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Smith, ver/s Hickſon. Srran. 959. 8. C. 


5 Caſe lies by the HE plaintiff brought an action againſt the defendant 
a malicious pro» for a malicious proſecution in indicting him and his wife 
lis ite, on . for receiving ſtolen goods, knowing them to be ſtolen. The 
2 2 8 — plaintiff ſets forth in his declaration, that the bill preferred 
io in her defence. againſt them was found :gnoramus; and that he had thereby 

ſuffered great damage in his reputation and trade, and had been 
at great charge and coſt in defending himſelf, and likewiſe 
at great coſt and expence in defending his wife in this pro- 
ſecution. The defendant pleaded not guilty. The verdict 
found, as to the proſecution againſt the plaintiff himſelf, for 
the defendant, and as to the proſecution againſt the wife, for the 
plaintiff, | 5 0 5 „ oy. 
Serj. Eyre moved on behalf of the defendant, in arreſt of 
judgment. 1ſt, That a man cannot ſue alone for damage done 
to his wife, but both baron and feme muſt join in the action; 
and therefore this finding for the plaintiff only, as to that part of 
the declaration which concerns the wife, is, if any thing, a 
finding for the defendant, and conſequently they ought to have 
found coſts for him, Cro. Elia. 147, 157. 1 Leon. 299. 2 
And. 48. 2dly, That as there was but one iſſue, the verdict 
was ill, as finding one part for the plaintiff and part for the de- 
fendant. | | 
Serj. Chapple for the defendant argued, that had this been an 
action on a contract, the whole declaration muſt have been 
proved, and the jury muſt have found wholly for the plaintiff 
or for the defendant, the iſſues being joint; but in actions on 
5 | 8 torts, 
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torts, the iſſues are ſeveral, and it is ſufficient to prove any one 
charge in the declaration, and the jury may find part for the 
one and part for the other. Gro. Ez: 884. In an action on the 
caſe, the plaintiff declared that the defendant fold to the plaintiff 
two oxen, warranting them to be ſound, when in fact they were 
not ſo; the defendant pleaded not guilty ; the jury found for the 
plaintiff as to one of the oxen, and for the defendant as to the 
other. On a motion in arreſt of judgment, the court were of 
opinion, that it was not on the contract, but on the tort, the 
action was good. 1 Sid. 5. On an action of debt againſt the 
ſheriff for an eſcape; the declaration charged, that huſband and 
wife were taken into execution and eſcaped. The jury found that 
the huſband did eſcape, but that the wife was not taken into cuſ- * 
tody, nor had eſcaped; and per Curiam, it was the ſame thing as | | 
if no mention had been made in the declaration about the eſcape 
of the wife, and the verdict was good: 2dly, That as the 
huſband had here ſuſtained ſpecial damages on account of the 
_ proſecution againſt his wife, he might bring his action to recover 
thoſe damages without her joining with him. Cro. Car. 553. 
An action was brought by Baron and Feme, for a malicious pro- 
ſecution, and on a writ of error, it was inſiſted, that they could 
not join in that action. There does not appear any judgment 
reported in Croke, but in Jones [Will. 440. March. 47. ] it is 
ſaid to be determined, that they could not join in ſuch an action 


where the huſband had ſuſtained the whole damage. Indeed, 
> where the wife had an intereſt they might. _ ER 
3 Hardwicke, Ch. Juſt. The general diſtinction taken between 
7 torts and contracts is right. In contracts it is neceſſary to prove 
1 all the charges in the declaration exactly in the manner they are 
8 laid; but in torts they are ſeveral, and if you ſufficiently prove 
5 one of them, you prove your caſe. 2dly, That in the caſe 
X of Savil and Roberts, reported in Salk. 13. it was determin- 
r ed by Holt, Ch. Juſt. that an action for a malicious proſecu- 
_ tion, where the bill is found gnoramus, will be only where the 
; proſecution imported matter ſcandalous and infamous to the 
of party, and not where it had only put him to expence. But this 
e matter came again principally to be conſidered, when lord Mac- 
* elegſield was Ch. Juſt. of this court, in the caſe of Jones and 
of 


Gwyn, Trin. 11 Ann. relating to badgers and chapmen. In this 
caſe there was no pretence that it tended to the infamy of the 
party, but only that it had put him to expence; and it was 
there reſolved, that there was no ground for the diſtinction made 
in the caſe of Savil and Roberts; but that though the indictment 
was inſufficient, or found gnoramus, an action on a malicious 
proſecution might as well be ſuſtained, where the party was put 
to an expence only, without infamy, as where the matter of the 
proſecution was infamous and ſcandalous. And had the law 
now ſtood upon the opinion of Ch. Juſt. Holt, the verdi& would 
have been bad; but as it now ſtands upon the laſt determination, 

> SR | | > | the 


5 : 7 | . " — — 

54 Trin. Term 7 & 8 Geo. 2. B. R. 
the plaintiff might alone maintain the action by reaſon of tlie 
ſpecial and particular damage he ſuſtained in defending his wife; 

as in the caſe of an action by the huſband alone, for the aſſault 
and battery of his wife, per quod conſortium amifit. The plaintiff 
had judgment. | 7 Oh 


Birchman, verſ. Noright. 


Meera IN an ejectment brought by an infant, a motion was made 
muſt be given for I for a rule to compel . leſſor of the plaintiff to make a real 
leſſee, who might be reſponſible, or to give fecurity for the pay- 
ment of the coſts ; this bee determined to be the courſe of the 
court in the caſe of Throgmorton and Smith, on the demiſe of 
Miller, Paſe. 5 Geo. 2. [Stran. 932.] and before in the caſe of 
 Nohe, v. Windham. Paſe. 12 Geo. 1. A rule for that purpoſe was 
granted. | 5 5 


Nichols, ver/. Sutcliff. 


Tiba given to F N an action on the caſe on aſſumpfit, it was moved on behalf 
F defendant, for leave to withdraw the plea of nibil dibet, 
ö which he had put in, and to plead non afſumpfit. The following 
caſes were cited to ſhew, that the court had granted this liberty 
before, Edes and Maſon, Paſch. 5 Geo. 1. B. R. when it was 
moved to withdraw the general plea, non afſumpfit, and to plead 
a tender, as to part, and non aſſumpſit to the reſt. And in the 
caſe of Moſtyn, and Tortin, Mich. 3 Geo. 2. in the Exchequer, 
the court gave the defendant leave to withdraw his demurrer, 
and plead the general iſſue. Leave was granted on the common 
terms of payment of coſts and taking ſhort notice of trial. 


Dominus Rex, verf. Ragſden. 


Fnformation in N a rule to ſhew cauſe why an information in the nature 


. the nature of a 


guo warrants, of a quo warrants, ſhould not go againſt the defendant, to 
Aief ont * ſhew by what authority he took upon himſelf the exerciſe of the 
bdbffice of chief conſtable of the hundred of within which 
hundred the duke of Montagne had a court leet. It was objected 
by Mr. Abney, that the proſecutor's affidavits were drawn by Mr. 
Bramſton, who was ſteward of that court, and that they were 
copied by his clerk. But the Ch. Juſt. held, that this was not 
a good objection againſt them; for this is not ſufficient proof of 
his being an attorney in this cauſe, though it may be of his 
being an attorney. But a perſon being an attorney in another 
cauſe for a man is no objection, Then Mr, Marſb faid, * 
the 
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the office of a conſtable is of ſo low a nature, that this informa- 

tion will not lie againſt him, unleſs he happens to be a return- | 
ing officer for members of parliament ; and that the remed 
againſt him ſhould be by indictment. But per Ch. Juft. doubtleſs 

from the nature of this office, and the conſequence of it to go- 
vernment, ſuch informations will lie againſt a chief conſtable ; and 

his being a returning officer, does not make him the more liable 

to it, tho' it may often prove a great motive for the bringing it. 

And this very day we have granted ſuch an information againſt 

the common ſerjeant of New Romney. The information was 
granted. : 


Middleton and his Wife, v. Croft. Stran. 10 56. S. C. 


1] H E plaintiffs were libelled againſt in the conſiſtory court prohibition on a 
of the biſhop of Hereford, at the promotion of the de- pecben made 
fendant Crof?, for their marrying clandeſtinely, viz. without een for | 

banns publiſhed in the church, or any licence had for marrying EcelefafticalCourt 

out of canonical hours, vis. between the hours of one and in ms 
eight in the morning, and for being married by the parſon in his 


own houſe, and out of the dioceſe where they lived. 


— — 


To this libel the plaintiffs prayed a prohibition; ſuggeſting, 
that by the ſtatute 7 and 8 W. 3. c. 35. /. 4. the marrying with- 
out licence, is made a temporal offence ; that ſtatute reciting the 
ſtatute 5 and 6 W. & M. and inflifting the penalty of 10/. on 
every man who ſhall marry without banns or licence; and 
therefore they could not be puniſhed for it in the eccleſiaſtical 
court. | = 
They ſuggeſted likewiſe, that that court would not allow of 
one witneſs ; but having no affidavit that they diſallowed ſuch 
evidence, that part of the ſuggeſtion was given up; ſo that it 
entirely relied on the validity of the firſt ſuggeſtion. A rule was 
given to ſhew cauſe, and ſome time after, doctor Andrews, of 
counſel for the defendant, argued thus: Wherever a temporal 
incident falls in with a cauſe, originally of ecclefiaſtical conu- 
ſance, the original draws the incident into that examen. The 
ſuit in the ſpiritual court is not for the penalty, but to puniſh 
the offence of marrying clandeſtinely ; and the above ſtatute was 
not deſigned as. a e for marrying clandeſtinely, but 
only for the ſake of ſecuring the ſtamp duty. Suppoſe two per- 
ſons under age, by falſe ſuggeſtion, ſhould obtain a licenſe for 
marriage, as is ſometimes done, the licenſe being paid for, the 
penalty on the act cannot be recovered, and the perſons will go 
unpuniſhed, if we cannot proceed againſt them: and ſo it would 
be the ſame in caſe the banns were publiſhed in a pariſh where 
neither of the parties lived. The puniſhment of a clergyman mar- 
rying in that caſe, is ſuſpenſion from his benefice for three years : '- 
; 8 e an 


"I 
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and if he is not beneficed, he is puniſhed as a lay man, by being 
excommunicated, zp/ſo facto. And all preſent are under the ſame 
penalty, if they know what is doing. Lyndwood, Lib. 4. By the 
cannon 101, no licence is to be granted, but by the ordinary in 
his own dioceſe. By'Canon 62, none ſhall be married but be- 
tween the hours of eight and twelve, and by licence. By canon 
103, oath ſhall be made. of the age of the parties, or of the 
_ expreſs conſent of their parents, or guardians, in caſe they 
are not of age, before any licence ſhall be granted. In many 
acts of parliament, tho' there has been no faving of the power 
of the Ecclſiaſtical Court, yet it has been held that it has not 
been taken away, as in the caſe of Tithes, 32 H. 8. c. 7 /. 2. In 
ſtatute 2 and 3 Edw. 6. . 13, there is no ſaving of the power 
of the Temporal Court, and yet it has been always held that 
their power is not taken away. So in the ſtatute of diſtributions, 
| 22 and 23 Car. 2. there is no ſaving of the temporal juriſdiction, 
and yet it is not taken away. And we have but one rule to in- 
terpret ſtatutes by, whether they relate to the temporal or ſpiri- 
tual juriſdiction. Where a ſtatute gives a new remedy, or in- 
flicts a new puniſhment, it takes not away the old power, un- 
leſs as far as it is contrary to it; as in the caſe of indictments; 
the ſtatute 21 H. 8. c. 13. of pluralities, takes not away the 
ſpiritual power, tho' there is no ſaving in it. So is Latch 244. 
Where there are no prohibitory words in a ſtatute, no prohibi- 
tion ſhall go; ſo is Het. 187. But it may be objected, that if a 
prohibition is not to go in this caſe, that then the party will be 
twice puniſhed for the ſame thing. But the puniſhments are to 
different purpoſes, as at the common law, a maſter may bring 
an action for the beating his ſervant; the ſervant may bring an 
action for the battery, and the party may be likewiſe indicted. 
So in the caſe of adultery, both the common law and ſpiritual 
law may proceed againft the adulterer. In 1 Lev. 138. a lay- 
man forged orders, and obtains a benefice, for which he is pro- 
ſecuted in the Ecclefaftical Court, in order to deprivation ; and 
he prayed a prohibition, becauſe the forgery is triable at the 
common law ; but the prohibition was denied ; for the prohi- 
bition is touching an eccleſiaſtical matter; and he is ſued there 
for it, in order to his deprivation only. So in the caſe of Kerby 
and Savil, Hil. 1716, action was againſt Kerby, in the Temporal 
Court, for calling the plaintiff Sawd; and ſhe libelled hkewiſe 
in the Spiritual Court; and prohibition was denied, becauſe the 
firſt ſuit was for damages, and the other for the reformation of 
his manners, and health of his ſoul. So here are two cauſes to 
be proved againſt the plaintiff; the one for not paying the duty 
of a licenſe; and the other for their offence, in marrying clan- 
_ deftinely. This act was made forty years fince ; and though | 
complaints of this nature come daily before us, yet this court 
never took notice of it. The ſuppreſſion of miſchief, and the 
advancement of the remedy, is the beſt rule to interpret ſtatutes 
: by : 
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by: and as clandeſtine marriages are very miſchievous, it would 
be proper to prevent them. But if this a& ſhould be conſtrued 
to take away the ſpiritual juriſdiction, it would very much leſſen 
the remedy. ono ot 375 | — | 
Mr. Strange, on the ſame fide. But a very little of this libel 
comes within the act 7 and 8 Vill. for as to the marrying out 
of canonical hours, there is no ſtatute againſt it ; therefore the 
only queſtion-is, whether a prohibition ought to go for the Spi- 
ritual Court, libelling againſt them for marrying without banns 
or licence; and that only affects the huſband. It would be an 
encouragement to clandeſtine marriages, if they were only to pay 
10 J. and incur no further cenſure. The act is plainly a revenue 
act, laying 5 s. duty on every licence or banns ; and inflicting a 
penalty of 10 J. on thoſe who marry without them; which pe- 
nalty is only given for the better ſecurity of the 5 6. duty, and 
not as a penalty adequate to the offence of marrying without them. 
But ſuppoſe this to be but one and the fame offence, yet this is 
a proceeding dverſo intuitu; as in the caſe of a penſion given to 
an ecclehaſtical perſon, he may ſue for it in the Spiritual Court, 
tho' it ariſes by preicription, which is a matter generally of a 
temporal conuſance, v., as an annuity. | So is F. N. B. 51. 1 
Sid. 146. 1 Vent. 3. In the caſe of Townſend and Thorpe, 13 
Geo. 1. [ Stran. 776. lord Raym. 1 50%. ] the parſon was indicted for 
ſodomy, drunkenneſs, and a multitude of other offences; and this 
court would not grant a prohibition to the Spiritual Court, which 
was proceeding againſt him to deprivation only, until the indict- 
ment was tried, and upon his being found guilty, a conſultation 
was awarded, and he was afterwards dep river. 
Mr. Chve, contra. The offences complained of in the libel, 
are only fo as to the miniſter who married them, and not in the 
party married. 7 tr oben cane) 
Ch. Juſt. Aſked Dr. Andrews, whether he remembered any 
ſuit againſt the parties themſelves for a clandeſtine Marriage ; 
and he anſwered that he could not immediately think of any; 
but that their courts were never apprehenſive, but that they 
Mr. Chve. The ſtatute 7 and 8 Vill. is a general act, and 
there is no faving clauſe in it; and therefore as it infficts a pe- 
nalty, the power of the Spiritual Court is taken away, as to that 
offence. Hob. 192. In the ſtatute 10 Ann. c. 19. . 177. there 
is a ſaving of eccleſiaſtical juriſdiction. The caſe cited out of 
1 Lev. is for us. In Sir T. Jones, 131, 132. a penalty being 
given by act of parliament, for exereiſing a ſpiritual function 
without orders, and there being no faving in the act, it was 
held that the power of the Spiritual Court was, in that caſe, 
taken away; which is a caſe expreſly in point. And the Spiri- 
tua Court cannot avoid the marriages. e. 
Mr. Gundry, on the ſame fide. Canons cannot bind the laity, 
unleſs they have had a ſanction given them by the ſtatute law, 
5 as 
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as in Sa/k. 412. and the canons of 1603, of which thoſe cited are 
part, have often been held not to bind the laity, becauſe they never 
were confirmed by parliament. - All theſe complaints are but 
different circumſtances of the offence of marrying clandeſtinely. 
At common law, where the temporal and ſpiritual juriſdiction 
claſh, the temporal ſhall have the pre-eminence. So is 1 Inf. 
96. In Salk. 552. it is held that to call one a bawd, is not action- 
able; and this anſwers the caſe of Kirby and Savi/, As to the 
law of adultery, no indictment hes for it; fo is 2 Inf. 488. 
Where two powers claſh by acts of parliament, the ſpiritual 
power is taken away, unleſs it be ſaved by the ſtatute, as in the 
caſe in Sir T. Jones, cited by Mr. Clive. And many crimes for- 
merly puniſhable by the Spiritual Court, are now taken away, 
on account of ſtatutes making them offences againſt the common 
law, as buggery. Their moſt ancient juriſdiction was in the 
caſe of Tithes, and yet in 2 Co. rep. their power is ſaid to be taken 
away, becauſe of the ſettled quantum of the tithes. Hard. 116. 
And the manner of penning ſtatutes is very material; for ſav- 
ing clauſes are always put in when the legiſlature would have 
the power of the Spiritual Court preſerved, as appears by the 
ſtatutes 13 Eliz. c. 2. 23 Ehkz. c. 1. 4 Jac. 1. c. 5. 10 Ann. c. 
19. As to the parſon ſuing for a penſion in the Spiritual Court, 
tho' by preſcription, he ſhall never after ſue for it otherwiſe. It 
is plain the ſtatute 7 and 8 Will. was not made only for the duty; 
for in the preamble, it is ſaid, 70 prevent many other inconveni- 
ences; and Ke proſecution in the Spiritual Court cannot prevent 
any miſchief. PEE is os | 
Ch. Juſt. Tho' the libel is general for a clandeſtine marriage, 
yet I think the particulars ſet forth, will, in the Spiritual Court, 
be conſidered as ſo many diſtinct offences, being againſt ſeveral 
canons made in the year 1603. I do not find that there are any 
eccleſiaſtical laws againſt OS without banns or licence, 
which will bind the laity, unleſs it be the ancient conſtitution of 
archbiſhop Stratford; and whether or no that conſtitution was 
ever confirmed by parliament, I know not. But if it was not, 
it will not bind the laity. The canons forbidding the people to 
matry in private houſes, and within canonical hours, which were 
cited by Dr. Andrews, do not bind the laity, for they are part 
of the canons made in the year 1603, which were never con- 
firmed by parliament ; and therefore 1 think a prohibition ought 
to go as to them; for doubtleſs a prohibition may go for part, 
and a conſultation for another part, tho” it be held contra in Hob. 
But whether or no the act 7and 8 V. 3. takes away the power 
of the Spiritual Court, in caſes where perſons marry without 
banns or licence, is a queſtion of difficulty and conſequence. 
The caſe of Matthews and Burdett, in Salk. 672. which was 
whether a licence is neceſſary for teaching a grammar ſchool, is 
not determined. To be ſure, there is a great difference in caſes 
where the two courts proceed diverſe intuitu; and where for the 
15 „ ſame 
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ſame purpoſe. In the caſe of Town/end and Thorpe, it was ſo. 
But when the Spiritual Court proceeds only to punith generally 
pro reformatione morum ; if that ſame offence be puniſhable by a 
ſtatute, in which there is no ſaving of the fpiritual juriſdiction, I 
do not know whether their power may not, in that caſe, be taken 


=. 


away. The ſtatute 7 and 8 Will. does fay in the preamble, that 


it is made for preventing other inconveniences ; but when it 
comes to the clauſe of the penalty, it ſays, for the better aſcer- 
taining, levying, and collecting, the ſaid duties; ſo that the penalty 
is expreſly given for the better ſecurity of the duty payable upon 


banns and licences. And as this act has fo declared it, the queſ- 


tion is, whether we can conſider it to be given for any other re- 


ſpect. And this feems to diſtinguiſh it from the caſes cited ; for 


this penalty is given diverſo intuitu; but this being a new caſe, 
deſerves conſideration. But I think that, as to the offence, ſup- 
poſed to be incurred, by breach of the canons made in 1603, that 
a general prohibition ought to go; and as to the offence for mar- 
rying without banns or licences, that a rule ſhould be made for 
the plaintiff to declare in prohibition, that it may be ſolemnly 
determined. | 1 SLE | 
Page, Juſt. I think this act has not taken away the power of 
the Spiritual Court, to proceed upon the banns and licences ; be- 
cauſe the act ſeems to me, to be made only on account of ſecurin 
the duties. But ſtill I doubt what power the Spiritual Court has, 
to puniſh the laity, who marry without any banns or licence. 
Probyn, Juſt. If the whole is but one offence, the prohibi- 


. 


tion muſt be general; and I think all the matters complained 


of, are ſo many evidences of a clandeſtine marriage. I always 
thought that where an offence was in its nature originally of ec- 


clefiaſtical conuſance, and a ſtatute inflicts a penalty on it, that 


that penalty took away the whole examen of it from the Spiritual 
Court: therefore I think a general prohibition ſhould go for the 


whole. | RE | - 
Tee, Juſt. I think the rule, that wherever a penalty is given 


by ſtatute, without a ſaving, that, in that caſe, the ſpiritual ju- 


riſdiction is taken away, is too general; for in the caſe of Rex, 
v. Sankey and Gapper, Mich. 9 Will. 3. Holt, Ch. Juſt. held 


that remedy for tithes againſt the quaker, is only an additional 


remedy ; and cited the caſe of a proviſion being given to an ec- 
_ cleſiaſtical perſon; for that the Spiritual Court has a concur- 
rent juriſdiction. But where a ftatute alters an offence, and 
makes it of an higher nature, then the ſpiritual power is taken 
away, as in the caſe of buggery, and the like. Upon the whole, 
1 think it is reduced to the conſtitution of archbiſhop Stratford; 


and therefore I think there ſhould be a prohibition to declare 


upon. | e | 

Ch. Juſt. I cannot think this libel contains only one offence, 

as my brother Probyn imagines; for the Eccleſiaſtical Court will 

find them guilty of a clandeſtine A if they can * 
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them but of one of the irregularities complained of, tho' they 
cannot prove the others. However, let there be a general rule 
to declare in prohibition. And per cur. they were ordered to 
declare in prohibition. Cert an WNW 0s: coli eft 
Afterward, the ſuggeſtion of this caſe being turned into a de- 
claration on a prohibition, and the effect of the libel into a plea; 
the plaintiff demurred to it, and the defendant joined in de- 
murrer. And now Dr. Andrews, of counſel for the defendant, 
argued thus: the eccleſiaſtical law conſiſts of two parts, the jus 
ſeriptum, and jus non ſcriptum ; the greateſt part of the eccleſiaſ- 
tical law is made up of the jus non ſcriptum, as the law by which 
biſhops hold their viſitations, the office. of church-wardens, 
Sr. which are founded on no particular written laws, but yet 
may be called jus commune ecclefiaſticum. The declaration ſays, 
that the lay- people of the realm are not puniſhable by any 
canons and conſtitutions, and that this is an offence puniſhable 
only by the ſtatute 7 and 8 Will. 3. c. 35. J. 4. ſo that the firſt 
queſtion is, whether laymen are puniſhable by any canon and 
conſtitution, . eſpecially thoſe made in 1603, for clandeſtine mar- 
riages. 2dly, Whether the canons relating to marriages extend 
TP 3 OBS 
As to the firſt, there are many canons to that purpoſe in the 
fourth book of the Decretals by the council of Lateran, tit. 4. 
C. 3. de clandeſiina deponſatione, and in Hard. 101. it is held that 
the conſtitutions of the council of Lateran; are general laws res 
ceived in England, and as forcible as an act of parliament ; and 
the council of Oxford, held in the year: 1222, confirms the 
council of Lateran. In 1 Roll. Abr. 359. pl. 18. Poxcraft's 
caſe, it is ſaid that the iſſue of a clandeſtine marriage was ad- 
judged a baſtard ; ſo that formerly the canons were more ſtrictly 
obſerved in England, than they are now by the temporal or ec- 
cleſiaſtical courts. The ſtatutes 2 and 3 Ed. 6. c. 21, and 5 
and 6 Ed. 6. c. 12. take notice of theſe canons. Canon 101, 
10, 103, 104, of the canons made and paſſed in the convoca- 
tion, 1603, and confirmed by the king's letters patent, are all 
againſt theſe marriages. In the rubrick of the Common Prayer 
Book, which is confirmed by act of . parliament, it is ſaid, that 
marriages ſhall be openly. ſolemnized in the church; and mar- 
riages are there ſaid to be ſpiritul. | 3 | 
The next queſtion is, whether canons made in the convo- 
eation bind the laity. By the ſtatute 25 Hen. 8. c. 19. all the 
former canons and conſtitutions before, as well as thoſe which 
were to be made after, the ſtatutes, are confirmed; provided they 
be not repugnant to the king's prerogative royal, or the cuſtoms, 
laws, or ſtatutes of this realm. And by 4 Inſt. 323, it appears 
that this act was only declaratory of the old law; and as the 
_ convocation aſſembled by his writ, and the laws are made by 
them with his licence; they bind the laity. And by this ſtatute the 
convocation has ſtill as great a power to make. obligatory canons, 
. - as 
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as they had before the ſtatute. And in conſidering the obligation 
of canons, the perſons are not to be regarded, but the matter; 
not whether the canons make any laws concerning ſpiritual or 


day perſons, but whether they are made in relation to a matter 


of a ſpiritual or a temporal nature. 'The conſtitutions of Lynd- 
. 060d were made by the convocation, and {till affect the laity, and 
this power of the clergy is immemorial, and the perſons are never 
conſidered diſtin& from the matter of the law, as in the caſe of 
the admiralty juriſdiction, &c. By Magna Charta itſelf, it is 
ſaid that the church ſhall be free and have all its liberties pre- 


ſerved entire; and it 1s part of the king's ſupremacy, that he, 


with the conſent of the clergy, may bind the laity in ſpiritual 
matters; and in the x04th canon of the canons made in 1603, it 
Vas the expreſs opinion of the great men of the nation, that the 
king and the clergy had ſuch power of binding the laity ; and 
there have been ſeveral inſtances where theſe canons have been 
put in execution and ſubmitted to. © 1 
In the year 1598, Sir Edward Coke, then attorney general, 
married the lady Hatton, according to the book of Common 
Prayer, but without banns or licence; and in a private houſe. 
Several great men were then preſent, as lord Burlergh, lord chan- 
cellor Egerton, &c. they all, by their proctor, ſubmitted to the 
cenſure of the archbiſhop, -who granted them an abſolution from 
the excommunication they had incurred. The act of abſolution 
ſet forth, that it was granted by reaſon of penitence; and the fact 
ſeeming to have been done through ignorance of the law. This 
may be ſeen in the regiſter of Mitgift, fo. 108, and in Colliers 
Church Hiſtory, 102. Another caſe was in 1601, where Thomas 
James, and Mary James, were excommunicated for marryin 


elandeſtinely, and afterwards were abſolved, 3 Whitgift, Reg. | 


106. In the year 1603, an abſolution was given to two perſons on 


* 


this account. 1 Abbot Reg. 160. But there are many authorities 


at common law, which ſhew that the laity are bound by the canons. 


As the caſe of Bird and Smith, Moore 78 1. on a queſtion in re- 


lation to the power of the canons, there was a meeting of the 
lord chancellor, the two chief juſtices, and the chief baron; and 
it was by them reſolved, - that the canons of the chureh of Eng- 


land, made by the convocation, and confirmed by the king, tho? 


not ratified by any act of parliament, as firmly bind the whole 


realm in eccleſiaſtical matters, as an act of parliament. Vaugb. 


327. Hill and God. A proſecution was commeneed in the Ec- 


clefraſtical Court, againſt a perſon for marrying his wife's ſiſter. 


A prohibition went, but a conſultation was prayed and granted; 
and it 18 there ſaid, that if by the Canons a marriage be declared 


to be againſt God's law, we muſt admit it to be ſo; for that 


a lawful canon is as much a law as an act of parliament, or 


any part of the law; becauſe the law, non recipit majus et minus. 


Jones [ Mill. 257.) Martingly, v. Martin. The plaintiffs were 


cited for living together, as huſband and wife, without ſolem- 
1 nizing 
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nizing their marriage; and on their application for a prohibi- 
tion, it was held that perſons being together as huſband and wife, 
without being known to be married; or perſons married with- 
out banns or licences, are citeable into the Ecclgſiaſtical Court. 
Vaugh. 18, 21, Edes and biſhop of Oxford. | 
In 2 Vent. 44. It is Mr. juſtice Yaughan's opinion, that the 
canons of 1603, though not confirmed by parliament, yet being 
confirmed by the king, ſufficiently bind the laity ; and it is there 
alſo held, that a perſon might be proſecuted in the Ecclefia/tical 
Court, for keeping a conventicle, (before the toleration) not- 
withſtanding the temporal puniſhment inflicted by the ſtatute, 
fince they were diverſo intuitu. In 2 Lev. 222. it is held, that 
though the ſtatute inflicts a penalty for teaching ſchool without 
licence; yet the Spiritual Court may proceed to puniſh by the 
- canons. Indeed, in 12 Rep. 72. it is laid down, that the convo- 
cation may make conſtitutions to bind the ſpirituality, but not 
the laity ; but then there is an exception in the end, as to the 
ſpiritual perſons, and ſpiritual things; and this is faid to be 
taken from the prior of Leed's caſe, 2 Hen. 6, 13. from which 
no concluſion can be drawn. It is, indeed, faid, that the con- 
yocation cannot bind the temporalty ; but by that muſt be 
underſtood temporal matters, and not temporal perſons ; for the 
very party there was a ſpiritual. perſon. The ſame caſe is in 
Bro. 81. title Ordinary. As rectors are the guides of their 
pariſhes in ſpiritual matters, and they chooſe their procurators 
for their convocation, it cannot be faid but that the whole king- 
dom have their repreſentatives in that aſſembly; for none but 
freeholders having ſuch an eſtate chooſe members of parliament ; 
and yet they are looked, on as repreſentatives of the nation. Sup- 
poſing, therefore, the laity to be puniſhable for clandeſtine-mar- 
riages, it remains to conſider, whether the ſtatute 7 and 8 Will. 
3. c. 135, by inflicting a temporal puniſhment, has taken away 
the eccleſiaſtical juriſdiction, there being no ſaving clauſe in the 
act. The title of that act is, An Adt for the enforcing the Laws 
ae reftram Marriages without Licence or Banns, Fc. Now 
there. were then no laws in being againſt the perſons married, 
but ecclefiaſtical laws. Indeed the act of 6 and 7 Will. 3. c. 6. 
+ 52, inflicts upon clergymen marrying without licence, the pe- 
nalty of 100/. but that was only for the better ſecuring the 
tamp duty; and an enforcing act can never be interpreted to 
deſtroy the thing it was intended to enforce, | 
In the ſtatute 10 Ann. c. 19. after clauſe 176, concerning 
clandeſtine marriages, there is a ſtrong clauſe ſaving all eccleſi- 
aſtical juriſdiction; which muſt have been upon a preſumption 
that the eccleſiaſtical laws relating to this point were ſtill in 
force; otherwiſe it were ſaving a thing not in being, if the ſpi- 
ritual. juriſdiction was taken away by the act of king William. 
Acts of parliament. ought to receive ſuch an interpretation as will 
more eitectually enforce the remedy and prevent the — 5 
ut 


Trin. Term 7 & 8 Geo. 2. B. R. 63 


— 


but to ſay that the act of Will. 3. took away all eccleſiaſtical ju- 
riſdiction in this caſe, will have the contrary effect; as there 
would be no puniſhments left for perſons marrying in a pri- 
vate houſe, and out of canonical hours, provided they had - 
licence. „ 

The Ecclgſiaſtical and Temporal Courts, have often a concurrent 
juriſdiction ; and then the ſentence in one court will bar pro- 
ceedings in the other; but here they do not in the leaſt affect 
one another; they being for diſtin& ends; the proſecution in the 

| Spiritual Court being pro ſalute anime, and that in the king's 
courts for temporal ſatisfaction. | | | 
In the caſe of adultery, a perſon may be ſued at common law 
for damages, and for penance, in the Spiritual Court; ſo for lay- 
ing violent hands on a clerk, a perſon may be indicted at common 
law for breach of the peace and fined ; and yet excommunicated 
in the Eccigſiaſtical Court; the puniſhment being Ae r intuitu; 
as likewiſe in the cafe of uſury. 1 Lev. 138. Slader and Small- 
brooke, the Ecch/iaftical Court was allowed to proceed and deprive 

a pretended clergyman, who had forged orders, after that he had 
been convicted and puniſhed for the forgery at common law. Hill 
and Boomer, Jones {Thomas ) 131, is indeed contrary ; but it is 
ſubmitted which is the moſt reaſonable determination. Kirby and 
Savil, 1716. A perſon ſued for defamation in the Spiritual Court, 

moved for a prohibition, becauſe the plaintiff had received da- 
mages in the king's courts; but denied, becauſe the proſecu- 
tions were for different ends. 4 Co. 20. Latch 244. Hob. 187. 
Where the ſtatutes do not intend there ſhould be double penal- 
ties, there is often an expreſs clauſe to that purpoſe, as in 4 Fac. 

1. c. 5. againſt drunkenneſs, and 3 Jac. I. c. 4. againſt recuſants. 
In the caſe of Crow. and Dicman, in C. B. 1716, it was the 
opinion of the lord King, that the want of favirig clauſes does not | 

take away the juriſdiction of the Spiritual Court. In the preſent | | 
caſe the declaration is ill ; -as it ſets forth the ſtatute was made | 

the twenty-ſecond of November, in the ſeventh and eighth years 
of Will. 3. which is impoſſible ; becauſe one and the fame day 
cannot be in both years. Had it been ſaid an act made in the par- 

liament holden in the 7 and 8 Will. 3. it might have been good. 
Mr. Clive for the plaintiffs. The ſixty- ſecond canon of thoſe 
made in 1603, ſays only that no miniſter ſhall marry without 
licence or banns, nor privately, and all the reſt of the canons are 
made in conſequence of this, dern age eg only to clergymen, 
and they ſay nothing concerning the laity. The conſtitution ge 
humana concupiſcentia, extends only to the clergy. Lyndword 
deſcribes what a clandeſtine marriage is, and this whole com- 
Plaint makes it but one offence of a clandeſtine marriage; and 
they are not to be conſidered ſeparately, as making different 
ſpecies of the ſame offence. Suits of this nature would prove of 
bad conſequence, ſuppoſing the words hujuſmod! intereſſentes in 
the conſtitution of archbiſhop Stratford, extended to the _ 
PE 8 who 
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who were preſent at ſuch marriages; for the whole congregation 
of Quakers always aſſemble at their marriages; and by this doc- 
trine they might be all puniſhed. But the canons in 1603, 
bind only the clergy, and not the laity, as appears by Sal-. 412. 
In Brooke, tit. ordinary, 1. 20 Hen. 6. 13. 21 Ed. 4. 47. It 
is ſaid that the convocation is ſpiritual, and fo are all its conſti- 
tutions: In Hale's Hiſtory of the Common Law, 27, it appears that 
all the ſtrength the canon laws have obtained in this kingdom, 
proceeds from their having been received by conſent of parlia- 
ment, or from immemorial uſage and cuſtom ; whereas the 
canons of 1603, have neither of theſe ſanctions. + err 
That the proviſion of the act of 25 Hen. 8. was never duly ful- 

filled; for that gave a perſonal power to Hen. 8. to conſtitute: 
thirty-two perſons with a power to chooſe a body of canons out 
of thoſe then in force, which ſhould be .binding to the whole 
realm, which pewer was never executed. The ſame power was 
given by 3 and 4 Ed. 7. c. 11. to that king, but his death alſo 
rendered it ineffectual; and Gzb/or in his Codex ſays, that a body 


of canons was prepared, but he died before he gave his aſſent. 


The ſame power was given to queen Elizabeth, but it ſlept dur- 
ing her life, and has never ſince been revived. _ N 
As to the ſecond point, the ſtatute 7 and 8 Will. z. is a ge- 


neral law, and is made without any ſaving clauſe to the eccleſi- 
aſtical juriſdiction : and in 1 III. 96. 6. it is laid down as a 


maxim in law, that where the common or ſtatute law gives a 
remedy in foro ſeculari, (whether the matter be ſpiritual or tem- 


poral) the conuſance of that cauſe belongs to the temporal courts 


only; unleſs the juriſdiction of the Eccigfiaſtical Court be ſaved 
or allowed by the ſame ſtatute, to proceed according to the ec- 
cleſiaſtical laws. | | i | | 
There are ſeveral authorities to ſhew, that an action for the 
ſame thing will not lie in both courts. Salk. 552. Farres. 78. 
2 Inſt. 488. 2 Roll. Abr. 2951. pl. 3. If a perſon is cited in 
the Spiritual Court for calling a woman a whore, within the city 
of London; as it is there actionable, a prohibition always goes. 
It is allowed indeed, that the Ecclefraftical Court may proceed to 
deprive, for an offence puniſhable at common law, but not to 
puniſh. Where the parliament had a mind to fave the eccleſiaſ- 


_ tical power in a ſtatute, there they expreſly ſaved it; as 10 Ann. 
c. 19. and ſeveral other ſtatutes. And ſo it appears by Sir T. Jones 


131. 11 Co. 16. 2 Inſt. 695. Hard. 116. But in this caſe here is a 
temporal penalty inflicted, for the offence of marrying without 
banns or licence, by ſtatute 7 and 8 Will. 3. which has not ſaved 
the power of the Syiritual Court; and therefore we hope their 
power is taken away, and that the prohibition ſhall ſtand. 

Cur. ſaid nothing to it, but ordered it to be argued again. 
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Braſſey, and others, v. Dawſon, and others. Stran. 


—— 


ROVER by plaintiffs, aſſignees under a commiſſion of warrant from 
commiſſioners of 


4s bankruptcy, againſt the defendants, commiſſioners of the che hund tar to 
land tax, on this caſe; one. Fairclough: was a collector of the ne eo, of 
land tax, and had collected a great deal of money for the public money in bis 
uſe ; and on July 7, 1731, abſconded, and became a bankrupt; demed an ex- 


and on the 16th of the ſame month and year, the commiſſioners god azaing the 


iſſued their warrant, and ſeized his goods, &c. On the 17th of pnmiioncrs of 


July, a commiſſion was taken out, and aſſignees appointed. On ie bankruptey 


the 21ſt of July, the goods were aſſigned to the aſſignees. On bee me grows 
the 22d, they were taken away by the defendants : and on the ech ca of 
26th of Fuly, they were fold by them for ready money. This gri=eperon, ir 
caſe was tried before lord Raymond, and a verdict given for the 

plaintiffs ſubje& to the opinion of this eourrt. 
Mr. Serj. Darnel, for the plaintiffs. The only queſtion ia 
this caſe is, whether the act of bankruptcy ſo took away the 
property of the goods, before aſſignment, as to make them ceaſe 


to be his. e 5 - + 21 RTE! | "3742 17 
Ch. Juſt. If an extent be iſſued out, nay only teſted, before 
the goods, Sc. are aſſigned, that extent will be good. 


Serj. Darnel. That is a prerogative caſe, but this is the caſe 
of a private perſon ; and is like the caſe of an adminiſtration 
granted, which veſts the property of the inteſtate's goods in the 
adminiſtrator, from the time of the inteftate's death. In C. B. 
in London, Paſch. 3 Geo. 2. Andrew and Sir Matthew Decker, a 
caſe tried at nz prius, before Ch. Juſt. Eyre. The action was 
brought againſt Sir Matthew, for a falſe return to a ſeri facias, 
viz. nulla bona. It appeared on evidence that goods of the de- 
fendant, were in the ane at the time of the return; but that 
the party, whoſe goods were to be taken, became a bankrupt 
before the writ was delivered to the defendant, and that a com- 
miſſion was iſſued out againſt him; but that his goods were 
not aſſigned over by the commiſſioners. The commiſſion was 
held to be a ſufficient proof of his being a bankrupt, and the 
return was held good. 15 . 15 ol 
Ch. Juſt. I own this is contrary to my preſent notions of the 
law in that caſe. | 3.69 | 
Serj. Eyre, for the defendants. This caſe concerns the crown; 
and therefore the property is not altered till aſſignment, and an 
extent in aid executed before the aſſignment, is good. | So is 3 
Keb. 14. The crown is not bound by ſtatutes, relating to bank- 
rupts. So is Sir W. Jones, 203. An extent, and a warrant from 
the commiſſioners of the land-tax, alters only the manner of 
the collecting the money of the crown. By ſtatute 3 Geo. 2. fol. 8 
; 25. | 
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25. If any collector refuſes to pay ihe money which he has col- 
lected, any commiſſioner may commit him and ſeize his eſtate, 
And this is a new law, and ſhall controul all the former reſolu- 
—_— — | | 

Serj. Darnel. I agree the property of the bankrupt's eſtate, 
does not veſt in the plaintiffs till the aſſignment, fo as to give them 
an action; but when that is made, it gives them by relation, a 


property from the time of bankruptcy. This cafe concerns not 
the crown; for by ſtatute 3 Geo. 2. fol. 18, it appears that the 


ſeizure of the colleQor's eſtate is for the benefit of the pariſh z 
for the pariſh is anſwerable for the money at all events; therefore 


the pariſh is to return to the commiſhoners ſubſtantial men of 


the pariſh, to be collectors and aſſeſſors; and the money col- 
lected does not become the crown's,. till it is paid into the hands 
of the receivers; for they give ſecurity to the crown. „ 

Ch. Juſt. In this caſe are two queſtions, the firſt is, whether 


this be the caſe of a private perſon, or of the crown. Secondly, 


if this be the caſe of a private perſon, what effect an act of 


bankruptcy has on thoſe goods in this caſe, before an aſſign- 
Ment. In the caſe of a private perſon, there is no actual 


veſting of the bankrupt's eſtate, before affignment; becauſe 


the commiſſioners have only the power of diſpoſal ; but after 
aſſignment, they veſt to many purpoſes, by relation in the aſſig- 
nee, from the time of the bankruptcy: as to avoid acts done by 
the bankrupt himſelf, Sc. and therefore I think, if a judgment 
be given againſt one, before bankruptcy, and the execution be 


compleatly executed, by ſale of the goods, and payment of the 


money over, before the aſſignment, that the execution will be 
good. But if this at bar, be the caſe of a private perſon, the 
execution is not compleated, for the goods were not diſpoſed of 
by the officer before the aſſignment ; and then I think this com- 
miſſion will over- reach it. So the queſtion is, whether this is 
a prerogative caſe, and I think it is; for though the money when 
levied, 1s to be applied to the public uſe, yet 'tis always con- 
fidered as the money of the crown; and therefore tis always 
recovered by the prerogative. power. And I think 'tis hard to 
imagine that the ſummary remedy given to the commiſſioners 
by ſtatute 3 Geo. 2. ſhould put the crown in a worſe condition 
than it was in before. And if an extent in this caſe had been 
fued out, the goods would have been bound, even from the teſte 
of it, and no relation could have avoided it : and the crown can- 


not come in as a creditor ; as it cannot be affected by the ſtatute 


relating to bankrupts. So the queſtion is, whether this warrant 
can have the ſame effect as an extent would have had. As to the 
pariſh being liable, that makes it not leſs the money of the 
crown than before, for that is only giving the crown a double ſe- 


ceurity for the money. And in the caſe of Rex and Norton, in the 


Exchequer, it was held that an extent executed after aſſignment 
would be good. 5 1 Seg 22s . 5 


The 


— Ne EET „ 


The other judges ſaid little or nothing to it, only Lee ſaid, that 
Salk. 111. was contrary to Andrew's caſe, cited by Serj. Darnel; 
and per Cur. it was ordered to ſtand over. - | Sa 


Afterward, Mr. Strange, for the plaintiffs argued, that the 
goods ſeized by the commiſſioners of the land tax, ought to be 
the proper goods of the collector, as appears by the ſtatute 3 
Geo. 2. fol. 25. but on the 16th of July, theſe were not the 


goods of the bankrupt, becauſe he became a bankrupt on the 


7th of July; and it is every day's practice to over-reach execu- 
tions, as in caſe of the ſubject, by relation of a precedent bank- 
ruptcy, purſuant to ſtatute 21 Fac. 1. c. 3. Lev. 69, 131. 
Bankrupts are conſidered, in the eye of the law, as criminals ; 
and cannot alienate or transfer any property, from the time of 
the bankruptcy. But ſuppoſing the ptoperty was only in abey- 
ance, as in the caſe of an inteſtacy before adminiſtration grant- 
ed, that will be ſufficient for our caſe ; for then it could not be 
ſaid they were the bankrupt's goods, if this be the caſe of the 
ſubject. The next queſtion is, if here there be any interventior 
of the prerogative; for if it be the debt of the crown, and the 
warrant of the commiſſioners is to be taken to be equal in power 
to an extent, then I muſt allow that it is againſt us ; though the 
execution was not compleated by fale of the goods, before the 
aſſignment. But the collector is not a debtor to the crown; for 
the diviſion is charged with the money, and not diſcharged, till 
it is paid into the hands of the receiver general; and the col- 
lector is only as a middle man, and it is indifferent to the crown, 
whether the collector has it or not; for the diviſion muſt make 
it good. If the act had intended an immediate remedy againft 
the collector, then it would have provided that the receiver ge- 


neral ſhould take what he could from the collector, and the reſt 


from the diviſion: but now by expreſs declaration in the act, the 
money raiſed in the colle&or's hands, is no payment to diſcharge 
the diviſion, till it is lodged in the receiver general's hands. By 
which it is plain, that the crown did not intend to look upon 

the collector as any officer of his; and the crown here can re- 


ceive no detriment, for by aſſeſſments and reaſſeſſments, the 


money may be recovered of the divifion. The receiver general 
is the-crown's debtor, becauſe, when it is paid into his hands, 


the crown can come on no one elſe. But if the crown has its 


election of reſorting either to the collector, or the diviſion, as a 
double ſecurity, then it is to be conſidered, whether the warrant 
of a commiſſioner of the land tax,' be equal to an extent. An 


extent is a matter of record, an ancient common law writ ; and 


binds from the ze/te, in the caſe of the crown; notwithſtanding 
the ſtatutes of frauds and perjuries. But the warrant of the com- 


miſſioner is a mere matter in pais; and that is a plain declara- 
tion, that it is not given in favour of the crown, but the diviſion. 


Mr. Morton for the defendants cited 1 Saſk. 108. 1 Vent. 360. 
Sir Thomas Fones 197. The collectors are appointed by the com- 
. * | miſſioners, 
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miſſioners, not by the diviſion, as appears by the act; and the 
collectors, as to this purpoſe, are the king's ſervants, and the 
inſtant the money 'is paid into their hands, it becomes the 
money of the crown; and though the diviſion be to make it good, 

| yet that does not make it to be their money. But where the 
king has been only nominally concerned, and not in intereſt, yet 
the ' prerogative has taken place. So is Show. Parl. Ca. 72. 1 
Roll. Abr. 1 57. Hob. 222. 

The court faid they would conſider of it. — 
Afterward, the chief juſtice delivered the opinion of the court 
in this caſe, to this effet. 5 e 

The general queſtion in this caſe is, whether, by the aſſignment 
made by the commiſſioners of bankrupts to the plaintiffs, the aſſig- 
nees, on the 21 July 1731, the property of the goods, &c. paſſed 
to the plaintiffs or not. For if they did not paſs to them by this 
aſſignment, then they can have ng title to them. And we are 
all of opinion, that the property of the goods was not veſted in 
the plaintiffs, the aſſignees under the commiſſion of bankruptcy, 
Upon this ariſes two queſtions. Firſt, in whom theſe goods 
would have veſted in this caſe, ſuppoſing it to be the execution 
of a private perſon ; and ſecondly, if this be the caſe of a prero- 
gative execution or not ; and what will be the conſequence of 
that. As to the firſt queſtion, in whom thoſe goods will veſt, 
ſuppoſing it to be the caſe of a private execution, we are clearly 
of opinion, that, in this caſe, the goods would have veſted in the 
plaintiffs, the affignees; and that depends on the conſtruction of 
the ſtatute 13 Eliz. c. 7. and 21 Jam. 1 c. 19. and that con- 
ſtruction has always been, that thoſe ſtatutes give a power to the 
commiſſioners over the bankrupt's eſtate; but that they do not 
veſt his eſtate in them, as appears by the reſolution of the whole 
court in the caſe of Perry and Bowers, in Sir Thomas Jones, 196. 
But after the commiſſioners have executed this authority by the 
aſſignment, all the eſtate of the Bankrupt then veſts in the 
aſſignees, by relation to many purpoſes, from the time of the 
act of bankruptcy committed, ſo as to avoid all mean acts made 
by the bankrupt himſelf, Sc. And therefore, if an execution 
be not executed before the bankruptcy, the aſſignment by re- 
lation ſhall defeat it, as appears by the caſe of Cole and Davis, 
Hil. 12 Will. 3. in B. R. and the caſe. of Phillips and Thompſon, 
3 Lev. 69, 191. which goes farther than that caſe. And in 
Salk. 111. Kggil and Player, Holt, Ch. Juſt. ſays, that the 
aſſignee is in by relation, from the time of bankruptcy, ſo as to 
avoid all mean acts; but not ſo as to be actually inveſted with the 
very property. And though the aſſignment thus operates in the 
caſe of private perſons, yet the property of the goods, before the 
aſſignment, is not in abeyance, nor in any one but the bankrupt 
himſelf, as appears in Salt. 108. And this is a clear authority, 
to prove that the commiſſioners have only a power, and no in- 
tereſt, in the bankrupt's eſtate. But the ſecond queſtion is the 
| moſt 
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moſt material one; and we are all of opinion, that this warrant 
from the commiſſioners of the land- tax, is not to be confidered 
as an execution of a private perſon, but of the crown. And firſt 
it is to be conſidered whether the money in good hands, collect- 
ed for the land- tax, and before the time of his becoming a 
bankrupt, is to be looked on as the king's debt or not. And on 
the laſt argument, ſeveral objections were made againſt its being 
conſidered to be the debt of the erown ; as firſt; that the bank- - 
rupt was not a ſervant of the crown. Secondly, that the receiver 
general is the only perſon whom the crown in+this caſe conſiders 
as a debtor; and that till it is paid to him, it is not the mone 
belonging to the crown. 3dly, That if any perſons are liable 
to the crown, before the money is ſo paid into the hands of the 
receiver general, it is the pariſh, or diviſion, which muſt be 
looked on as debtors to the erown; and not the collector. 
Fourthly, That the collector is anſwerable to the pariſh, or di- 

_ viſion, and not to the king; for that they are anſwerable to the 
crown. But theſe objections will receive an anſwer, from con- 
ſidering the land tax act made 3 Geo. 2. in the year 1731, which 
was the year that Fairclugh became a bankrupt. And by that 

act, in pages three and four, the land-tax is granted to his ma- 
jeſty ; and the ſubſequent pages point out the ſeveral Sums, and 
the manner of collecting them. In page eighteen, the pariſh, 
Sc. ſhall name two or more able perſons, to be collectors; 
for which they ſhall be anſwerable : and the commiſſioners are 
to. nominate and appoint them to be collectors. And in page 
nineteen, the collectors are required and enjoined to colle& the 
money ſo charged, for his majeſty's uſe. In page twenty-one, 
the collectors are to have a three pence in the pound allowed 
them, for the ſums which they collect. Page twenty-five gives 
the commiſſioners power to ſeize the eſtates of the collectors, 
for the money received and detained in their hands; and page 
fifty-eight, gives the commiſſioners power to ſummon the col- 
lectors who have gathered the land- tax money to their own ule, 
and may iſſue their warrants to them, to pay ſuch money to his 
majeſty's uſe : and in page fifty-nine, it is declared, that ſuch 
288 ſhall be a good diſcharge to the ſaid collector, againſt 
is majeſty and his ſucceſſors, and all other perſons whatſoever. 
So that it appears by this act, that the duty is veſted in the king; 
that the collectors are appointed by the commiſſioners ; and that 
their ſalary is likewiſe paid by the king, out of the money col- 
lected; and that they on payment of the money, are diſcharg- 
ed againſt the king and his ſucceſſors: And who then, upon 
the whole, can doubt but that the collector of the land tax, 
is an officer of the crown; and that the pariſh is only to be 
conſidered as a double ſurety to the king, for the payment of the 
money, | 
| . it is to be conſidered what was the effect of the ſeizure of 
the goods of the bankrupt, on the ſixteenth of July, by _— 
| at - 
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of the warrant from the commiſſioners of the land tax. It is 


agreed on all hands, that if this was to be conſidered to be the 


debt of the bankrupt, to the crown, and that an extent had 


iſſued before the aſſignment, that the property of the goods 
would have been bound by the extent. But it was ſaid, that this 
warrant from the commiſſioners was an act in pars, and not 


equal to an extent, which is a matter of record. And I admit 


that this warrant is not equal to an extent, which iſſues out of 


the court of Exchequer, ſo as to bind the eſtate from the date of 


it, which an extent will do. But that is not the point; for the 


foundation on which we go is this, vz. That before the bank- 


rupt's eſtate was aſſigned to the aſſignees, it appears that his 
goods were actually ſeized by virtue of this warrant ; and the 


- ſubſequent aſſignment cannot diveſt the crown of this ſeizure, 


for three reaſons, Firſt, Becauſe the goods were ſuch as in their 
nature were ſeizable. Secondly, Becauſe the crown is not Anne) 
by the ſtatute of bankrupts. Thirdly, Becauſe the relation, on 
the aſſignment, cannot bind the crown. As to the firſt reaſon, 


it is made evident by the land tax act of 3 Geo. 2. and the caſes 


which have been cited fay, that the goods ſeized ſhall be the 


e And the caſe in Sal-. 111. ſays, that the property 


of the 
the other caſes prove the ſame. | | £1 7 
As to the ſecond reaſon, it appears in Sir V. Jones 202, That 
the crown is not bound by the ſtatute, unleſs expreſly named. And 
it is further proved by all the caſes which have been cited, relat- 


ing to the extent of the clauſe in the ſtatute 21 Fac. 1. concern- 


ing bankrupts. - So likewiſe, by the caſe of the attorney general 


and Lewis in the Exchequer, cited in 2 Show. 181. and by Dyer 


5. 2 Roll. Abr. 158. And therefore the ſtatutes relating to 


bankrupts do not extend to the crown. The only reaſon why an 
extent cannot reach the eſtate of the bankrupt after the aſſign- 
ment 1s, becauſe, that then the property of the eſtate is veſted in 
the aſſignees, and ſo out of the bankrupt: And then extent 
cannot affect the property of a third perſon. eo ITY 
The third reaſon appears from this, that relations are fictions in 


law, and ſhall not take place againſt the crown, as it is held in 


Hob. 339. and the ſtatute 13 Elz. and 21 Fac. 1. already cited, 


plainly ſhew it: for the relation in the caſe of a private perſon, 


upon an aſſignment, takes place only by virtue of thoſe ſtatutes. 


ankrupt remains in him, till after the aſſignment ; and 


But the crown is not bound by the ſtatutes ; and therefore ſhall 
not be bound by thoſe relations which they create. It may be ob- 


jected, that the law cannot here be thus, becauſe the execution was 
not compleated by fale of the goods, &c. before the aſſignment. 


But I anſwer the execution was compleated here before the ſale, by 
the ſeizure of them: for the ſeizure and the ſale are two different 


things; and on the ſeizure, the goods are in the cuſtody of the 


crown-: ſo that no one can take them out of his cuſtody, the 


execution being -compleated, as appears by Sir William Jones, 


202, 
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202. Cro. Car. 148. 8. C. which caſes were between common 
perſons, where the act of bankruptcy has the ſame effect be- 
tween them, as the affignment has in the caſe of the king. And 
by the ſtatute 3 Geo. 2. the commiſſioners have power to ſeize 
and detain the goods; ſo that the caſes above, relating to private 
perſons, are applicable to this. And the ſame intereſt, which, in 
the above caſes, the private perſons have in goods upon gage of 

diſtreſs, the crown has over the goods of the collector, upon his 

ſeizing them, before they are ſold, that is, that they are irre- 

deemable, but upon payment of the money, for which they were 
ſo ſeized. Therefore, for theſe reaſons, we are all of opinion, 
that the plaintiffs ought not to recover in this action; and there- 
fore they muſt pay the coſts of a nonfuit. 

Note, Mr. Moreton then ſaid, they were, in this caſe, intitled 
to treble coſts. But the Ch. Juſt. ſaid, he ſhould take an 
opportunity of moving it another time, that they might 
conſider whether they ought to be given or not. 

Afterward Mr. Moreton moved for treble coſts in this caſe, 
upon the land tax act, and it was granted; the Ch. Juſt. being 
abſent. But the court objected againſt the method of applying 
for theſe coſts by motion; for being after a verdi&, they ſeemed 
to think that it ought to have been ſuggeſted on the roll. But 

Mr. Strange for the plaintiff ſaid, that if it was the opinion of 
the court, that treble coſts ought to be paid, it was not worth _ 
kis client's while to conteſt the manner of it, and therefore ſub- 
xaitted to the above rule without argument. VEL 


"Tryon, v. Carter. Stran. 094. 8. C. 


JT' HIS was a writ of error on a judgment for the plaintiff, Debt on bond for 
after a verdict on a bond; of the condition of which oyer tor. we fm of 
was prayed. And it appeared to be, that, if the defendant paid fo as af bun 


, plea of payment 
much on or before the fifth of December, next enſuing the date # tb* d repli- 


thereof, that then, Sc. and the defendant pleaded payment, on — 
the day mentioned in the condition. The plaintiff replied, that Bad l, ao: 5, 
it was not paid on that day, and the jury found that the defend- n nn K nn | 
ant did not pay the money on the twenty- fifth of December, as time before. 
mentioned in the replication. The court, on argument, held | 
that the word zZwenty in the verdict ought to be rejected, as re- 
pugnant, becauſe it referred to the replication, which mentions 
only the fifth of December. But doubted much, as the caſe is 
pleaded, whether the judgment ought to be affirmed or not, for 
that, as the conſideration -of the bond was for payment of the 
money, on or before the fifth of December; ſo that this being 
a disjunctive condition, in which the defendant had liberty to 
pay it before the day ; the finding of the jury, that he did not 
Pay it on the day, ſeemed to be immaterial : and on the * 

| | | | U 8 
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fide, as the defendant had ſeveral times of payment; and he has 
choſen to put himſelf upon the laſt period of time; it may be 
objected, that by ſo pleading he has debarred himfelf from tak- 
ing advantage of the. proof of payment before the day: and there- 
fore per Gur. adjournatur propter difficultatem. „ 
For the remamder of this caſe, fee table of the names of the 
caſes. * | | 


Dominus Rex, v. Smith. Stran. 98 2 8. C. 


On à habeas cor- 
Fus, the court will 


OTION had been made by the father and mother of 
ebe vary, James Smith (a boy under fourteen years of age) for an 
ſhip, but ſer the Bhabeas corpus to be directed to Penelope Smith, the boy's aunt, 

il ar nden. and in whoſe keeping he was; to bring up the body of their 
ſon, in order to have him delivered over to them. The aunt 
now came into court without any manner of juſtification for 
the detention of him. N ag. 15 4 
Mr. Brook prayed that the boy might now be ſet at liberty 
from his aunt, and that he might be delivered over to the cuſ- 
tody of his father and mother; for that they are, by nature, 
guardians of their children; and that this boy is ſo young, as 

not to be capable of chooſing a guardian for himſelf, though his 
own father was dead, In the lord Berkeley's cafe, lord Ch Juſt. 
Pemberton ſaid, we cannot deny lord Ber&el/ey the cuſtody of his 
_ own daugther. 3 Vol. State Trials, 5 39. 5 
Lee, Juſt. In page 540, the Ch. Juſt. ſaid, my lord we do 
Not hinder you, you may take her. But note, that was after 
one Turner claimed to be married to the lady. - © © | 
Mr. Bracknell on the fame fide. In the caſe of Rex, v. John- 
fon, Hil. 10 Geo. 1. [Stran. 579. lord Raym. 1334.] Jobnſon was 
In cuſtody of the guardians appointed by the Sprritual Court ; and 
by an habeas corpus brought by the guardians of the defendant 
appointed under the will of the father ; the child was taken out 
of the cuſtody of the former, and delivered over to that of the 
latter. | | | 
Serj. Chapple, contra, cited 2 Lev. 128, where the court de- 
nied to deliver over a young lady to the cuſtody of her aunt, 
who was guardian in-law to her; and faid, that this boy was 
never confined ; and that he always has, and now 1s, at his own 
liberty. 3 | 
Ch. Juſt. The aunt here made no return, but that ſhe has 
the boy in court; and therefore, as ſhe makes no excuſe for de- 
taining him, he muſt be ſet at liberty. But the queſtion here is, 
whether we can go farther, and deliver him over into the cuſ- 
tody of another; and I am not ſatisfied that we can do it. The 
general rule, in caſes of this nature, is, that the court ſets the 
party at liberty, but does not deliver him into the enkody of - 
| 5 another. 
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another. And ſo is the caſe in 2 Dev. 128, in lady Catharine 


Anneſley's caſe, the court would not deliver her over to her mo- 
ther, though the father was dead. The caſe of Rex and Jobnſon 
is the only one, which ſeems contra. And though I have great 
reſpect for the perſons who gave that judgment; yet it is a 
fingle cafe, and ſeems to be carried too far, and my reaſons for it 
are theſe: The habeas corpus is a writ calculated only for the 
liberty of the ſubject; and does not give this court any au- 
thority to try and determine private rights on it, as the right 


of guardians is. And if we determine this right upon this 
writ, the parties are ever concluded from any appeal, or writ 


of error on it. And the father, in this caſe, has ſeveral other 
remedies, to obtain the cuſtody of this child. For, Firſt, 


he may take him wherever he finds him. Secondly, He has 
his legal remedy, by bringing his quare fllium rapuit, where 
he may recover his damages. Thirdly, he may bring a writ 
of Raviſhment of ward. Fourthly, A guardian may bring his 


action de ejectione cuſtodiæ, in which the very right of guardi- 
anſhip comes in queſtion. And at preſent I do not fee why 


the father likewiſe, may not bring the ſame writ. If we 


grant this motion, we do not only ſet the boy at liberty, but we 


likewiſe ſend him into the cuſtody of another perſon. Whereas, 
by the courſe of the court, if a perſon in cuſtody of any other 


gaol, has an indictment preferred againſt him in this court, the 
party is brought up by habeas corpus, and taken out of the cuſ- 
tody of that gaol. But he is not turned over to the priſon of 
that court, by force of that ſame writ, but by a rule made for 
that purpoſe. But where there is no indictment, Sc. in this 
-court, then there muſt be ſued out a habeas corpus, one ad delibe- 
randum, and the other ad recipienaum. But according to the reſo- 
lution of Johnſon's caſe, there was judgment ad deliberundum et 
recipendum, upon the ſame writ ; which I think ought not to haye 
been; and that on ſuch a writ, we have no power to determine 


the right of guardianſhip. And for theſe reaſons I think the 


child ought to be delivered out of the cuſtody of the aunt; and 
that then he ought to be at liberty to go where he pleaſes. 

Page, Juſt. I think, that on this writ we have nothing to 
do with the right of guardianſhip. For on this writ we are only 


to examine whether the perſon be legally detained or not; and if 


we find he is not, then we are to deliver him and ſet him at 


liberty, and can go no further. But in caſe it appears the party 


is not detained by force (as this boy is not,) I do not ſee we have 
any thing to do with him at all. | | 
Probyn, Juſt. I am of the ſame opinion. 


* 


Lee, Juſt. Johnſon's caſe was much debated, and the point 


of the delivering over of the child to the father, was then con- 
ſidered. But as to the authority of that caſe, one of thoſe, who 


then fat as judge in that caſe, has ſince told me, that he was not 


gatisfied with the judgment; and that looking into the _ 
| | Jnce 


«a. 


fince that, he has found, that the former practice, was always 
contrary to this reſolution. _ | | 855 

Ch. Juſt. Then aſked the boy, who he lived with; the boy 
anſwered, with my aunt. F 
Ch. Juſt. Are you willing to live with your aunt? Yes. 
Cur. Thereupon gave the rule, that the boy ſhould be diſ- 


charged out of the cuſtody of his aunt, and that he ſhould be at 


liberty to go where he pleaſed. 
Ward, v. Ward. 
Devragiintm L RR O R out of C. B. on a debt on a bond by a creditor 
e - of the defendant's huſband, to whom ſhe was made execu- 


gt ee trix. She pleaded, that the teſtator, her huſband, on the twen- 
that it was ob- ty-firſt of Auguſt, 1729, was bound to Hugh Boſwell, in a bond 
and ro 0 of one thouſand pounds penalty, for a juſt debt; and that in Hz. 
tator lett aſicts; 


and on demurrer, Term laſt, he recovered judgment againſt her upon this bond, and 
bad bed, lr that ſhe had not aſſets ultra. The plaintiff replied, that the 
3 * bond was not made for a juſt debt; but on condition, that if 
concluſion rom the teſtator would ſuffer his wife, if ſhe died without iſſue b 
. him, by deed, or laſt will, in writing, to give and diſpoſe five 
hundred pounds to whom ſhe ſhould appoint ; and in caſe he, 
or his executors, ſhould cauſe it to be paid, that then, &c. And 
then ſet forth, that the defendant had not made any ſuch ap- 
pointment : and that the judgment was ſuffered to remain in 
force, to defraud him of his juſt debt; and then ſaid that the 
teſtator left aſſets. To this replication the defendant demurred, 
ſpecially ſhewing for cauſe, that it contained double matter, v2. 
fraud and aſſets. There was a joinder in demurrer, and judg- 
))) ³ð õ | - ©. Bo 
Mr. Deniſon, for the plantiff in error argued, that the replica- 
tion was bad; for that it ſet forth particular evidence of fraud, 
and did not in general ſay, that the judgment was kept on foot 
by fraud ; and that the plaintiff ſhould have relied upon this 
point, and not have replied aſſets; and that this manner of re- 
plying is wrong, as appears from Thompſon's Entr. 157, 8. 179. 
Vidian's Entr. 175, 182. 1 Saund. 336. Salk. 208. 
Mr. Filmer, for the defendant in error, cited 2 Saund. 29, 
and ſaid, that the caſe there was much more double than this, and 
yet held good. 0 7 
Ch. Juſt. As to the ſubſtance of this caſe, if the condition of 
this bond was not broken, then it was properly replied, that ſhe 
ſuffered judgment to go againſt her by fraud. The appointment 
was to be made by her, before the death of her huſband, which 
the had not done; ſo the replication is good in ſubſtance. Then 
as to the allegation of aſſets, it is not made a diſtinct defence, 
but ſeems only to be by way of concluſion, from the firſt part * 
1 75 | Hes 1 5 the 
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the replication, and PER it will not be bad; 3 I think it 
: ought. to be conſidered ſo. 
Page and Probyn. Juſt. Of the fame opinion. | | 
Lee, Juſt. The replication of aſſets is nothing but a natural 
allegation, conſequent on the firſt part of the replication ; for if 
the judgment was obtained by fraud, then there would bu ſuffi- 
cient aſſets to ſatisfy the plaintiff's demands. 
. - Cur. Judgment mult be affirmed. 


Robinſon, 0 Bealby. 


7 RROR out of C. B. in debt on a charter party. D. Debt brought ſor 
E fendant pleaded nil debet; and plaintiff demurred ſpecially . 
to it; ſhewing the inconſiſteney of it. There was a Jade eee 
demurrer, and judgment for the plaintiff. ions for ths your 
Strange, for the plaintiff in error, argued, that the plea was bei. 
well enough; and that a diſtinction has been taken, where the 
plea goes to matter in Pazs, as well as to the deed itſelf; for in 
that caſe nil debet has been held to be a good plea to a deed. 
6 Mod. 127. 1 Saund. 38. and this is an old cg A 
- pears from the book, 21 H. 7. 14. . | 
Mr. Deni iſon, contra, ſaid that this was a 10 to the 308d it- 
ſelf; and that ſuch has been held to be ill, appears from the caſe 
of Warren and Conſett. Trin. 13 Geo. 1. [Stran. 778. lord Raym. . 
1 500, and Milli, and Bond, Mich. 7 Geo. 1. Stran. 399- J and 
that the caſes cited differ greatly from this. | 
Mr. Strange then ſhewed, that with regard to the thees 
breaches, which the plaintiff had aſſigned, in order to intitle him- 
ſelf to the penalty, there is a variance, in the ſetting out two 
of them between the charter party and declaration; and fo not 
well aſſigned. But Mr. Den 12 ſaid, that this was an action for 
a penalty; and therefore if one of the breaches was well aſſigned, 
it was ſufficient for them to recover on it; it being confeſſed by 
the demurrer, and the defendant pleaded over. ; 
Ch. Juſt. The diſtinction taken by Mr. Strange, is Grü iy 
tigdt, but this is a plea to the degd itſelf; and therefore bad. 
Where a penalty is to be recovered at law, the right way is to 
ſet forth one breach; and the ſetting forth more breaches is mat- 
ter of duplicit but the defendant in this caſe cannot take ad- 
vantage of it, —— he has not ſpecially demurred to it, but has 
pleaded over. Therefore per Cur. Judgment was affirmed. 
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Rex and Overſeers of the Pariſh of Heaver, v. Inha- 
bitants of the Pariſh of Sandwich, in Kent. 


Ln H E caſe, as ſpecially Rated at the ſeſſions, was thus, viz. 
Years 3 he deviſed Thomas Birch, by indenture dated 1701, demiſed a meſ- 
who entered and ſuage cum pertinent. lying in the pariſh of Heaver, to Gates the 


_ wore father, for ninety-nine years; and the father deviſed it to Thomas 


held that B. had Gates the ſon, his executors, adminiſtrators, and aſſigns, upon 


thereby gained 8 * LS : 

ſettement 3 for it Condition that he paid twenty pounds to the teſtator's uſe, in 
en, rage the caſe he ſhould live to expend that money. Thomas Gates enter- 
auf ebe ed, and was poſſeſſed of the meſſuage, and lived in it more than 


eftates ; and B. forty days, Upon complaint by the overſeers of Heaver,-pariſh, 


could bot be 1e. that this Thomas Gates, his wife, and daughter, were likely to 
moved, 


become chargeable to that pariſh, two juſtices removed him, &c. 
to Sandwich, the place of their laſt legal ſettlement. And on 
appeal to the ſeſſions, they ſtated the caſe ſpecially as above; and 
t this leaſe was not worth above five pounds per annum, for 
any thing which appeared to the juſtices to the contrary ; and 
therefore affirmed the original order, which being removed up 
here by certiorari, Mr. Strange moved laſt term to have it quaſh- 
ed; and cited the caſes of Mur/tey, v. Grandborough, Trin. 4. 
Geo. 1. [Stran. 97.] which was a leaſe for ninety-nine years, 
upon which, only one ſhilling was reſerved ; and yet it was there 
held, that the man who married the woman, who had that 
| leaſe (it becoming his by the marriage) gained a ſettlement by it. 
And Harrow and Edgeware, Paſch. 11 Ann. where it was held 
that a copyhold eſtate of twenty-five pounds per annum, gained a 
ſettlement. And this caſe was adjourned over to this term, to 
look into the above caſes. And now Mr. Kzowl/es, in ſupport of 
the orders ſaid, that in the caſe of Murſſey and Grandborough, it 
appeared to be a beneficial leaſe ; and that one of the four judges 
was againſt this reſolution; and that this is contrary to the ſtatute 
of 13 and 14 Car. 2. c. 12. Tb. 25 
Mr. Strange, contra. It cannot be doubted but that a copy- 
hold or freehold, of ever ſo fmall a value, gains a ſettlement, if it 
comes to the party by the operation of law, as appears by the 
caſes already cited, and by Sa/k. 524. And though in the cafe of 
Murſiey and Grandborough, it appeared it was a beneficial leaſe, 
| yet it was under ten pounds per annum; and therefore came 


* 


within the words of the ſtatute 13 and 14 Car. 2. 5 
Ch. Juſt, This court is tender of removing perſons from their 
own property, though ever ſo ſmall. And it has been held that 
in the caſe of copyholds and freeholds, the party owner ſhall 
not be removed from it, though it be ever ſo little; and I can 
ſee no difference between them, and leaſes for years, unleſs 
there be any difference in it, upon the penning of the act. And 

| | | the 
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the meaning of that act is plain, and gives power to juſtices of 
the peace only, to remove ſuch perſons as come within the de- 
ſcription of that act. Thomas Gutes comes to this leaſe, under the 
will of his father, charged as above. And tho' the juſtices ſay, 
that the leaſe is not worth more than five pounds per annum; yet 
they ſay, for any thing that appears to them to the contrary. But 
hn. 55 they never endeavoured to inform themſelves ; whereas 
they ſhould have ſaid poſitively, if that had been the caſe, that 
it was worth no more. So for any thing which appears, the 

| leaſe may be of greater value. By p. caſe of Murſey and Grand- 
borough, it appears, that a leaſe for years, is as well 6ut of the 
ſtatute, as a freehold or copyhold ; and therefore I think it 
would be hard to remove this man from his property, and that 


8 


the order of ſeſſions ought to be quaſhed, | | 
Lee, Juſt, To be ſure this cale falls within the literal words 
of the ſtatute 13 and 14 Car. 2. But that ſtatute was made 
only to reſtrain ſuch perſ6ns from coming into the pariſh, as are 
mentioned in the act, and they are vagrant and . wandering 
rogues, The true value of this leaſe does not here appear; 
but it appears, that this is an eſtate, by which the man had 4 

right by operation of law; and therefore I think likewiſe; the 
order muſt be quaſhed. | | 

Cur. quaſhed the order. 


Dominus Rex, v. Pritchard. 


| HIS was an information in the nature of a qu warrantoy Variance be- 
againſt the defendant, for exerciſing the office of a bailiff , lter in he 


of a juror in the 


for the corporation of Liverpool. And a verdict being found e e 
againſt him, ſeveral exceptions were taken in arreſt of jadgment ; tcnal,ifthejurr 
but the only thtee which deſerved anſwets were thefe. Firſt, the pans, 
That though the mrttimus ſent down to the County Palatine, was 
directed to the juſtices of the County Palatine of Lancaſter, yet the 
venire was made returnable, only before out juſtices at Lancaſter: 
Secondly, That William Hill, in the venire, was called V. Hill, 
in the habeas corpora; fo that there was a plain variance, and 
bis true name was M illium Hill: Thirdly, that the names of the 
jurymen are not inferted in the body of the writ of habeas cor pbra, 
but in the panel atmexed, which onght to have been done, be- 
cauſe this muſt be taken to be a ſpecial jury; and ſo out of the 
ſtatute 3 G. 2. c. 25. Which orders the names of the jurors, not 
to be written in the body of the habras corpora, or difiringas, but 
to be inferted im a panel annexed to the writ. 
Mr. Bootie anſwered them feverally thus. As to the firſt ex- 
ception, I have ordered the precedents to be ſearched in the 
Excbeguer; ard meſt, if not all of them, are, before our juf- 
tices ab. Lancaſer. As to the ſecond exception, William Hill was 
not fworg on the jury, there being ſufficient without him, as ap- 


pears 
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tion in Franklin's caſe, where it was held, 


ars by an affidavit, which I have for that purpoſe ; and fo 
ikewiſe it appears on the pgſea. So that this is like the caſe, 
where only twenty-three jurors are returned ; and that defect is 


aided by the reſolution in Gardner's caſe, 5 Rep. 37. and by 
Crs. Car. 223. Cro. Elix. 586. Cro. Jac. 647. and ſtatute 21 


Fac. 1. c. 13. And if he had been ſworn, this variance had 
been amendable by the counteſs of Rutland's caſe, 5 Rep. As 
to the third objection, it does not appear upon the whole record, 
that this was a ſpecial jury. But, it is objected, it appears 
there was not a ſufficient number of jurymen returned ; for there 
ought to have been forty-eight or ſeventy-two returned, whereas 
here were only twenty-four. But if there be a defective number 
returned, then it comes under Gardiner's caſe, and is aided 


by it. 


Mr. Clayton, contra. to the ſecond objection cited, Cro. 8 


458. and Oro. Eli. 222. But in theſe caſes, the perſon whoſe 


name was miſtaken, was ſworn on the jury. 5 
Ch. Juſt. I think there is nothing in the firſt exception; ſor 
though the mttimus is directed to the juſtices of the County Pa- 


latine of Lancaſter, and the ſame juſtices are to try the cauſe; 


yet we will not preſume, but they did it. And we are bound 
to take notice of the ſtyle of the County - Palatine Courts, being 
Superior Courts, And it is like the direction to the juſtices of 
our lord the king, at Weſtminſter, which by way of eminence 
muſt be underſtood, to mean the juſtices of this court, and not 
Juſtices of the peace. And it appears by the precedents, which 
have been produced from the Exchequer, and read here, that 
they are all as this is. And therefore if this was at firſt a defect 


in form, yet as all the precedents are fo, I ſhould think it well 


enough, according to the reſolution in Baynham's caſe, 5 rep. 
36 b. As to the ſecond exception; as this juryman was not 
{worn in the cauſe, the variance is not material; for it cannot 
be ſaid, there was a miſtake in the name of the. man, who tried 


the cauſe; and the caſes cited are where the party tried the 


cauſe. But if this had been faulty, I do not think it would 


have been amendable, by ſtatute 21 Fac. 1. for that it ſhould 


have been amended at 2% prius. So that this comes under Gar- 


diner's caſe, where it is held twenty-three jurors are ſufficient. 


As to the third objection; though the jury are called in the Ha- 
beas corpora, ſpecial jurors; yet I do not think that we are obliged 
to take notice that theſe words import that this was a ſpecial jury. 
And if it had been before the act, I ſhould have been very clear 
that it ought not to have been ſo underſtood, for that the term 
was then unknown to the law; though the late ſtatute for the 
better regulation of jurors, had now made it a legal term. But 
if we muſt underſtand this to be a ſpecial jury, then it is cer- 
tainly out of the act 3 Geo. 2. which takes away the method of 
inſerting the names in the habeas corpora, as appears by the reſolu- 

that this act did not 


extend 
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extend to ſpecial juries. And then this caſe will be governed by 
the rules which ought to have been obſerved in the caſes of writs 


of 4abeas corpora, at common law, before the act. And I think 
that this form would have been good at common law, after ver- 
dict. For an habeas corpora is a judicial writ, and therefore can 
have no certain form; for if it be good in ſubſtance, it is ſuffi- 
cient ; and not like the caſe of original writs, where a variance 
from the regiſter is fatal. And here being a panel annex- 
ed to the writ of the names of the jurors ; it is like the caſe 
of writs to which ſchedules are annexed, which are taken to 
be part of the writ. But ſuppoſing this to be defective, it is 
only in form, and aided by ſtatute 18 Elz. and by ſtatute g Ann. 
c. 20. ,. 7. All the ſtatutes of jeofails are made extendable to 
theſe informations. But ſuppoſing it to be a common jury, 
then the number of jurors ſhould be ſuch as are required under 
ſtatute 3 Geo. 2. which is fotty-eight and ſeventy-two. But 

that will be only a want of number; and the act ſays, the ſheriff 
ſhall return ſo many and no more, without direction of the judge 


ee to go the circuit and ſit as a judge; who is required, 
if 


e ſees cauſe, by order under his hand, to direct a greater or 
leſſer number: and here may have been ſuch directions, which 
js often very neceſſary; as in places where they try but very few 


cauſes. Therefore, upon the whole, I think this judgment 


ſhould not be arreſted. ; | 
Probyn, Juſt. I think the names ſhould be inſerted in the 
habeas corpora, and that the panel annexed would not help it, 
becauſe it did not appear, but that the writ was ſealed, before 
the panel annexed, which laſt was the act of the ſheriff. | 
Ch. Juſt. 'The words of the writ, refer to the panel annexed, 
which muſt be there at the time of the writ's being ſealed ; and 
fo the panel muſt be taken to be annexed to the writ, at the 
time of the ſealing it. | 
Pirobyn, Juſt. I allow, if the panel muſt be looked upon to 
be annexed to the writ, at the time of ſealing it, that it may be 
well enough. But I think that the direction of the judge to 
limit the number of the jurors, ſhould appear on the writ; for 
otherwiſe we cannot preſume any particular directions. 
Lee, Juſt. This being a motion in arreſt of judgment, we 
cannot go out of the record, but muſt adjudge upon it. And 
therefore I do not know whether this laſt exception is proper 
upon this motion; becauſe, if this is not a ſpecial jury, then 


there is no occaſion to inſert the names in the habeas corpora. 


And I do not think that the words ſpecial jurors are a ſufficient 
evidence that this was a ſpecial jury. Therefore, this ſeems to 
me to have been a proper foundation for a motion for a new trial, 
where this fact might have appeared to the court, whether it 
was a ſpecial jury or not. So likewiſe, as to the direction of 
the judge, by that way, the fact 2 appeared. 5 


Upon 
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Upon this variety of opinions, the matter was adjourned, for 
the conſideration of the court. And the laſt day of the term the 
Ch. Juſt. ſaid he had conſidered of it, and had no reaſon to alter 
his former opinion; and the other judges now agreeing with 
him, the rule to ſhew cauſe why the judgment ſhould not be 

arreſted, was per Cur. diſcharged. 5 5 


Dominus Rex, v. Inhabitants of Brackley. 


Jutices x c. FF" HIS was an order of ſeſſions, made upon the diſburſements. 
 ginal jurifaiion 1 of the overſeers of the pariſh ; and ſeveral exceptions had 


concerning the formerly been taken to it; but at laſt it was agreed, that the 


overſeers” ac- 


counts ; but it Only material one was this, that the ſeflions here have made an 
them by appeal. Original order in this caſe, which they cannot do, for they ſay 
, that this order was made upon an appeal from the diſburſe- 
ments of the church-wardens and overſeers, and the allowance 
thereof, without ſaying by whom they were allowed, whether 
by two juſtices of the peace, or not, as they ought to have done. 
It was, at laſt, agreed on all hands, that the ſeſſions have not 
an original juriſdiction in this caſe. But Mr. Strange argued 
that the words allowance there, ſufficiently imported that it 
came before the ſeſſions by appeal from two juſtices. And to 
| ſhew that ſuch general way of ſetting forth their juriſdiction has 
been held to be good, he cited the following caſes. Rex, and 
Inhabitants of Bickham, Hil. 7 Geo. 1. [Stran. 411.] which was 
an appointment of collector of birth and burial duties, under 
ſtatute 6. and 7 Will. c. 6. which act ſays they ſhall be appoint- 
ed for a year; and though the order did not fay fo, yet it was 
held good. Rex, and Inhabitants of Little Dean, Trin. ꝙ Geo. 1. 
[Stran. 5 5 5. ] ſpecial order, which ſtated that a man came into a 
pariſh, and took a leaſe for ſeven years; and though not ſaid it 
was by indenture, yet the court would not ſuppoſe it to be by 
parol, or any way, ſo as to make it bad. Rex, and Inhabitants 
of Aldermanbury, Trin. 4 Geo. 1. [Stran. 96.] there it was not 
faid, that the appeal was made by the parties grieved ; yet this 
court would not ſuppoſe it to be made by any others. And in 
orders of removal, - the juſtices only ſay, that the parties come to 
ſettle there, not being qualified according to law; and do not ſet 
forth the particulars of his not having lands, tenements, Oc. 
So in the caſe of adjudication of the laſt legal ſettlement, it is 
ſufficient for the juſtices to ſay generally, that they do adjudge 
ſuch place to be the laſt legal ſettlement. So in the caſe of 
wages, though the juſtices have only power over the wages of 
, huſbandry ; yet if the order is made generally, this court will 
not preſume they are for any thing elſe. _ 
| M; » Marſh, contra. This is an exception in the very point of 
the juſtice's juriſdiction ; whereas the caſes cited relate only to 
| the 
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the form of their proceedings. And there is no caſe which 
comes up to this, but that caſe of the ordering the payment of 
wages; and the reaſon of that allowance is only in favour of huſ- 
bandry. But there the juſtices have cognizance of ſome ſort of 
wages. But, here in the principal caſe, the ſeſſions have no man- 


ner of juriſdiction, unleſs it comes before them by appeal; and 


the words allowance thereof, will not help it; for their juriſdic- 
tion is not to be ſupported by intendment, _ 5 
Ch. Juſt. The ſeſſions, in this caſe, have no juriſdiction, but 
upon an appeal to them, from the order of- two juſtices. The 
queſtion therefore is, whether the words, and the allowance 
thereof, are ſufficient to make it appear to this court, that this 
was ſo made by them, on appeal from the two juſtices ; and I 
think they are not. For it is not neceſſary that the accounts of 
the church-wardens and overſeers, ſhould be paſſed by two 
juſtices: for if they are paſſed before the pariſhioners, and al- 
lowed by them, it is ſufficient to bind them. So it does not ap- 


pear, but that this might have been ſuch an allowance. The caſes 


Cited do not relate to the manner of ſetting out the juriſdiction, 
_ excepting that of the wages, and that is a ſtrong caſe, But in 
that caſe, there is a ſpecies of wages; and that reſolution: was. 
made in favour of huſbandry. The word allowance is not men- 
' tioned in the whole act. If it had, then perhaps it might have 
been taken to be a technical word of ſtatutable allowance. But 
here there might have been an allowance by the pariſh, : and 
not by two juſtices, and therefore I think the order ought to be 
quaſhed. | | HO 1 


Page, Juſt. Jam of the fame opinion. 1 


Probyn, Juſt. The caſe of the wages does not govern this at 


all; for there the juſtices have a juriſdiction over wages. But 
in this caſe, it is not neceſſary to ſtate that the appeal came from 
two juſtices; and then the ſeſſions have no power at all. | 
Lee, Juſt. I think the ſeſſions have no original juriſdiction in 
this caſe, and 1 found my opinion on cafe of Rex and Martin, in 
Carth. 158, which caſe, I think, in effect, determines this. But 
I doubt, as to the manner of entering the appeal ;- for it appears 
here has been an appeal: for it is ſaid, upon an appeal from 
the diſburſements of the church - wardens, and the allowance 
thereof, And the caſe of Rex and Aldermanbury, is to be conſi- 
dered; for the manner of ſetting forth appeals is often litigated ; 
and this ſeems to me imperfectly ſet out; for this allowance may 
have been by the pariſh, and not by the two juſtices. 7 
Mr. Maſterman informed the court, that all the precedents 
were, on appeal and allowance of the two juſtices; whereupon the 
court would have quaſhed it; but that they took time to look 
into the caſe of Rex and Aldermanbury. Aa 
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Whether in HIS caſe was firſt argued in Hil. Term, 7 Geo. 2. by Mr. 
be erte tata Serj. Chapple, for the plaintiff, and Mr. Reeve for the de- 
dillof Mid fendant, in the manner following. r . 
the vacation, Serj. Chapple. This is an action of afſumpfit. The defendant, 
| with leave of the court, pleaded double, viz. non afſumpfit, and 
non aſſumpfit infra ſex annos. The plaintiff replied, that a bill of 
Midalęſeo was ſued out in Hil. Term, and. that continuances were 
entered down till the time of declaring. The defendant re- 
joined, that the bill of Mzddle/ex, was, in rei veritate, ſued out in 
the vacation, after the term mentioned in the plaintiff's replica- 
tion; and that the defendant did not promiſe within fix years, 
before the ſuing ont ſuch writ. The plaintiff demurred, and the 
defendant joined in demurrer. Now the rejoinder is ill ; for a 
bill of Middleſex and Latitat, are always confidered as originals ; 
and the judgment of the writ is always taken from the tele, not 
the time of ſuing it out; and this being matter of record, ought 
not to be averred againſt. Lutw. 302. 1 Sid. 53, 60. Styl. 156. 
Cro. Car. 232. Show. 353. 4 Mod. 129. Cro. Car. 264. All 
writs are awarded by the court. Sid. 271. 1 Rol. Abr. 893. 1 
Mod. 188. Cro. Eliz. 18 1. It would be abſurd to aver, that judg- 
ment was given in any other than term time. 3 Lev. 28. Carter 
227. Hob. 156. An averment is vain if the law fays the con- 
trary. Hob. 297. . „„ ol 
Mr. Reeves for the defendant. The rejoinder is good, being an 
anſwer to the replication of the plaintiff, and is to avoid the 
ſtatute of limitations. The replication is, that the plaintiff did _ 
fue out a bill of Middlefex in Hil. Term, and that he continued it 
down to the time of declaring ; which is a matter of fact. The 
defendant rejoins, that the plaintiff did not ſue it out in Hil. 
Term, but in the vacation after, which is likewiſe a matter of 
fact; and if well pleaded, it is confeſſed to be true by the plain- 
tiff's demurrer. In a bill of Mzaddleſex there never is a teſte, 
(though there is in a /atitaf. } But if the teſte of the latitat be 
not ſet forth, the court will not take notice of it. Suppoſe a man 
1s to be arreſted in the vacation, and afterwards a writ is takets 
out, teſted of the precedent term, that may not be pleaded in 
juſtification of - falſe impriſonment. 2 Keb. 173. 3 Keb. 213. 
The caſes cited by Mr. Serj. Chapple, are all of /atitats. 
Serj. Chapple. This fact is not confeſſed, becauſe it is not 
well pleaded. We have averred it iſſued in term time. 5 
Ch. Juſt. I take it the zefe of a writ, is a matter of record, 
and ties the party down, by way of eſtoppel, from averring againſt 
it. The ſtatute of limitations was made for the peace and quiet 
of mankind; and that perſons who have a right to ſue, may do it 
before the party's witneſſes are dead, &c. 1 
l | 5 | Page. 
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Page. The caſe cited by Mr. Reeves out of Keble, ſeems very 
Krange. : | | : | 
| Tes. The true merits of this caſe is, whether on this record, 


the defendant is eſtopped. It appears the time of ſueing the de- 


fendant is elapſed. 
© Cur. Let it ſtand over. r | 
This caſe was again argued by Mr. Parker for the plaintiff, 


and Mr. Strange for the defendant. 


Mr. Parker cited 1 Saund. 298. 1 Roll. Abr. 863. 
Mr. Strange. The ſtatute 5 and 6 Vill. 3. c. 21. directs 
the officer to mark the day of the reſte of writs, to prevent the 


abuſes by arreſts ; and therefore this court muſt take notice, that 


in fact, the writs may be taken out in the vacation, becauſe that 


there is a proper officer of this court, appointed for this purpoſe. 
By 1 Yentr. 362. Sir Thomas Jones, 149. 8. C. The plain- 
tiff may declare on a latitat ſued out at a time different from 
the teſte. And by Raym. 161. and 2 Keb. 173, 198. Relations 
ſhall neither work a wrong, nor juſtify one. And 3 Keb. 213. 
allowed, the ſtatute of limitations has given an averment in this 


inſtance; for it is there ſaid, that no action ſhall be commenced 
or ſued, but within ſix years. And the words commenced and 


Jued, are not ſynonimous terms; for each word has its particular 


two 


that this is the firſt attempt to 


out of the proceſs, and that is the ſuing out of the writ, ſo tha 


uſe and application. And in this caſe the writ appears not to 
have been ſued within the fix years. And it appears by the caſe 
of Waring and Dewberry, Trin. 4 Geo. 1. [Stran. 9y.] That re- 
lations ſhall take effect to defeat a wrong, but not to avoid a 
right. And in Cro. Car. 264. a tender of amends is pleadable 
to an involuntary treſpaſs, after the ze/te, and before the arreſt, 
though the ſtatute ſays, before the action is brought. There are 

f acts before the arreſt; firſt, the award of the court, which 
muſt be in term time. Secondly, The ſeal of the officer, which 


may be taken out at any time. | . 
Ch. Juſt. I ſhall at preſent give no opinion ; but I believe 
et up ſuch an averment againſt 


an original writ. If it might have been done, it is ſurpriſin 
that it never was done. And as at preſent adviſed, I think 


ſhould well conſider, before I give my opinion, that ſuch writ | 


may be averred againſt. There is a difference between the 
award of the court, and the taking-the writ out. But this bill 
of Middleſex, which is only a copy of the award of the court, 


muſt neceſſarily be taken to be in term time. And it never paſſes 


under the ſeal of the court; and that muſt be taken to be the 
commencement of the ſuit. And in C. B. a capias is generally 
taken out before the original ; and yet there 1s no averring 
againſt it, — - * 
Page, Juſt. I am of the ſame opinion. _ 
Probyn, Juſt. The commencement of the action is the taking 


the werds are ſynonimous. 
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remove the clerk 


Lee, Juſt. I think this is too general a rule, to fay there is 
no averring againſt the record; for the contrary appears by Ney 
161. I think the words commenced, and ſued, are ſynonimous 
terms, and relate to the firſt part of the action; that is, the 
award of the court; and the ſtatute of limitations muſt be 
taken to be ſubject to the rules of the courts ; and the rules are, 
that every thing done in vacation time, is conſidered as done of 
the precedent term. So was Parſons and Gall, Mich. 13 Will. 
where it was held that a Judgment ſigned in the vacation, mu 
be conſidered as a judgment of the precedent term. 1 
Cur. Propter difpcultatem adviſare vult. | 5 
N. B. The court never gave any judgment in this caſe; though 
it ſtood in the paper for that purpoſe. The parties agreed 
it, as Mr. ſerjeant Draper informed the court, when they 
were going to deliver their opinion. 


Rex v. Lloyd. L * 9 96. 5. C 


Hs caſe was firſt argued in Trin. Term 6 and 7 Geo. 4. 
the defendant being clerk of the peace for the ſeſſions 


of the peace for held at Cardigan, was convicted by the juſtices at the ſeſſions 


zudged to be no 
conviction but an 
crder, and there- 


of being guilty of extorting ſeveral ſums of nioney at ſeveral dif- 
ferent times, under colour of his office. And the conviction 
(following the words of the ſtat. 1 V. and M. c. 2 1. J. 6 and 7.) 


neceſſary to ſet ſets forth, that theſe offences, as they were ſet forth in ſeveral 


Sut the evidence. 


articles, clearly and plainly appeared to them on due proof 
made. : | 
Mr. Fazakerly moved to quaſh this conviction ; becauſe the 
juſtices had not ſet forth their evidence on the conviction, ſo 
that it might appear to this court, whether they had convicted 
him on due and proper proof or not: In common convictions 
the evidence muſt be ſet forth, becauſe 'tis the only means by 
which this court can judge of the legality of the proceedings 
of inferior juriſdictions. This conviction is of the ſame effect, 
and extremely penal; for by ſtat 1 W. and M. c. 21. J 6. and 7. 
He is for theſe offences, to be turned out of his freehold by the 
juſtices. | | 1 8 | 
Mr. Draper, contra. This conviction is at a quarter ſeſſions, 

which is a ſuperior court of record, and they never ſet forth 

their proceedings. The ſtat. i V. and M. does not ſay the exa- 
mination and proof ſhall be taken in writing; but fays the 
Examination ſhall be in open court; and that is done viva voce. 
Muſt the juſtices take down and record every word which is given 
in evidence? And the rules of courts are not to be altered. 
This is not like a conviction in the caſe of common informers z 
for no one here has a penalty. Rex and Horwell, Mich, 11 Anne, 


(cited. 


on 


3 


(cited in Strang. 998.) No ſuch exception was taken to that 
caſe, and yet it was much argued. | 


Mr. Fazakerhy replied; tis objected that convictions on penal | 
ſtat. differ from this, becauſe of the penalty. That can't be the 


reaſon of their ſetting forth the evidence in that caſe; but the 
reaſon is, becauſe the offence is penal, and therefore it is done in 


favour of the defendant. *Tis ſaid too, that it is, becauſe in them 


caſes the convictions are before juſtices out of ſeſſions; but tho! it 
is done by the ſeſſions, yet it muſt be done. by juſtices of peace. 
The ſeſſions is a court by act of parliament; and the juſtices 
make a ſeſſions. A conviction before 20 juſtices out of ſeſſions; 
would be the ſame as two only; therefore their number makes 
no alteration. *Tis ſaid no ſtat. orders the examinations to be in 
_ writing ; neither do they in the other caſes of two juſtices; 
therefore that argument proves too much. Rex and Baines; Lord 
Raym. 1199. | „ 

Cb. Fuſ. "Tis certain, that in ſummary convictions, the juſa 


tices of the peace muſt ſet forth the ſubſtance of the proofs, for 


default of which, ſeveral caſes were quaſhed. So the queſtion 
is, whether this caſe can be materially diſtinguiſhed from thoſe 
caſes. Tis ſaid this power is to be exerciſed in a court, and 


thefore there is no occaſion for ſuch ſtrictneſs. But I think this 
objeCtion ſcarce ſufficient ; for the proceedings againſt the defen- 
dant is not left to the ordinary courſe of proceedings in fefſions ; 


for then it would be tried by a jury, according to the ordinary 
rules of law; but this is a proceeding againſt him, by way of 
ſummary conviction, tho' in the ſeſſions, which differs it only 
in the number of juſtices: and two may hold a ſeſſions; Tis 
ſaid there is no penalty to an informer, and that that is the rea- 
ſon of the diſtinction, which cannot be; for tho' convictions 
have ſet forth the names of the witneſſes; yet they have been 


held to he ill, for want of ſetting forth the proofs ; but the rea- 


ſon is, be henever juſtices of the peace proceed in a ſum- 
mary way, uſt ſatisfy this court, that they have gone on 
legal evidence; which, if they have, cannot be eontrolled by 
this court. This conviction only ſays, that it clearly and plainly 
appears to them, on due proof; and tho' this method doth purſue 
the words of the ſtat. yet they ought to ſhew that the proof was 
on oath, and what it was: but here they have taken on them 
to determine what is the law, and the fact. Tis faid that great 
difficulty will attend the juſtices ſetting out the evidence; but I 
think ſuch method will not make a larger record than the preſent 
one. For here they have ſet forth the articles on which they 
Rn very particularly. But ſuppoſe inſtead of it, they 


ad ſaid ſuch witneſſes had depoſed ſo and ſo, and then ſet forth 


the material parts of it; I cant think it would be longer than 
this way. | | | 


Let 
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Lee Juſt. I deſire that on the next argument you'll conſider 


whether the evidence is ever ſet out in orders; for tho' you call 


this a conviction, yet tis a ſort of an order, as in appeals to 


- Juſtices, relating to the exciſe. If an order ſets forth that it is 


made upon examination and due proof, that is ſufficient ; and 
the reaſon is, becauſe there is an appeal to the ſeſſions; and in 
caſes of orders, it has been held not neceſſary even to ſet out 
that the party is ſummoned. | 
Cur. Let it ſtand over. _ | Op. 

This caſe coming on again this term, Mr. Deniſon for the de- 
fendant argued thus. When juſtices of peace make orders out 
of ſeflions upon provincial laws, proyided the matter appears 
within their juriſdiction, this court will not preſume they have 
done wrong ; unleſs the contrary appears. But where they a& 
out of ſeſſions, upon penal laws, this court expects they ſhould 
ſet forth their power, and the evidence of the conviction, be- 
cauſe of the penalty which attends them ; and likewiſe becauſe 


they are convicted in a ſummary «way, without a jury. Rex 


and Parker, Trin. 6 Geo. 1. A conviction for not curing of 
ilchards was quaſhed, becauſe it was faid generally that they 
— the man guilty of the premiſſes; for it was ſaid that that 
was making themſelves judges of the fact, and the law too. 
And ras oy no effential difference between ſuch conviction 
made in, and out of ſeſſion. But it is ſaid that this is an order 


of juſtices made at their quarter ſeſſions, which is a judgment of 


a court of record; and therefore they have no occaſion to record 
the evidence, but only the facts, on which they found their 

Judgment. But this is rather a conviction than an order ; for it 
is attended with the penalty of his being deprived of his free- 
hold. Superior courts ſometimes give judgment on the evi- 
dence; and then the ſubſtance of the proof is always ſet out, as 
in dower, appeal, Sc. as appears in 9 Co. 30. Co. Lit. 6. 1 
Anders. 20. Raſt. Entr. 228. And the reaſon 1s, becauſe there is 
no trial by jury; and it is like demurrer to the evidence, where 
the proofs are ſet out upon record. Co. Entr. 462. Queen and 
Baynes, Salk, 680. The conviction was quaſhed, for the defi- 


ciency of the charge. I allow, I know of no caſe which comes 


up to this; becauſe this was a conviction at the ſeſſions; but I 
know of no difference in reaſon, between a conviction in or out 
of ſeſſions ; and this is an original proceeding. 9 f 
Mr. Strange, contra. The ſtat. 1 and 2 V. and M. c. 21. re- 
quires three things; firſt, that the clerk ſhould be guilty of a miſ- 
demeanor. 2dly, That complaint of it ſhould be made in writing. 


 3dly, That the examination ſhould be made in open ſeffions ; 


and that due proof thould be made of it. And here appears to 
have been all three of them. Tis objected that this is a ſum- 


mary conviction, and therefore that the evidence ſhould be ſet 
out. I admit that in ſummary convictions, before private juſti- 


ces, the evidence ſhould be ſet out, becauſe it may appear that 
. 8 the. 
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the informer was not a witneſs. But this is an order; for it is 
in Engliſh, whereas convictions muſt be in Latin, or they are 
quaſhable. The caſes cited, which were of the ſame nature 
with this, were all in Engliſhz and yet ſuch exceptions were 
never taken to them. 'This is no more a conviction, than an 
order of baſtardy; and in that caſe; there is no occaſion, either 
to ſet forth the ſummons or the evidence; and yet that caſe is 
attended with infamy and puniſhment. - In orders of removal 

tis ſaid generally that the party came to ſettle contrary to law ; 
and yet ſuch order is held good, becauſe this court will ſup- 

poſe, in the caſe of orders, that the juſtices do right. So in the 


caſe of an adjudication of ſettlement, if the order ſays, the 


party was laſt legally ſettled, at ſuch a place, the court will pre- 
ſume the juſtices do right, unleſs they ſet forth their evidence 
ſpecially, which they are not obliged to do. So in the caſe of 
orders for huſbandry-wages ; if the order be general, it will be 
taken to be for huſbandry. An appointment of collector of 
births and burials for a year under 6 and 7 Will. was held well, 
tho not ſaid he was appointed for a year, becauſe by the ſtat. he 
could not be appointed for à longer time. In the caſe of Rex 
and Ford, Trin. 9. Geo. 1. [Stran. 555.] which was a convic- 
tion for keeping an ale-houſe on the ſtat. 3 Car. 1. c. 3. and 
tho' it was not ſaid in it, that the party had not been puniſhed 
before by ſtat. 5 and 6 Edi. 6. c. 25. yet it was held good. 
For the court faid, that ſhould he ſhewn by the other fide, if it 


had been fo, for that they would not preſume it. Rex and Theed, 


Mich. 11 Geo. 1. [Stran. 608. Lord Raym. 1375. ] Conviction 
for obſtructing an exciſe officer, in the exerciſe of his duty, held 
well, tho' not ſaid that it was in the day time. Convictions on 
the game act have been held ill, where the witneſſes have ſworn, 
that the party was not qualified ; becauſe the witneſſes ought 
not to ak upon them, to determine the law. But if it appears 
that they are the words of the juſtice himſelf, it is ſufficient. 
Rex and Marriott, [Stran. 66.] And theſe I have cited are the 
caſes of private orders, and convictions. But our caſe is much 
ſtronger ; for it is the act of the ſeſſions, which never ſets forth 


the evidence. And here the perſon himſelf who was accuſed, 


was the proper officer to take it down, if any, for he remained 
clerk of the peace, till the conviction ; and therefore tis hard 
to ſuppoſe we could do it in this caſe. But the ſtat, requires 


the proof to be given openly in court, which muſt be done ve ]’ 


voce; and that the rather becauſe the charge is ordered to be ur 


writing; and if fo, then it appears this act has been complied | 


with. And this court always pays regard to the rules of ſupe- 
rior courts. And the other fide can't cite one caſe, where on 
ſuch conviction, the evidence was ever ſet out. There have 
been three of theſe orders ſince the ſtat. vis. Queen and Baines, 
Rex and Horwell, and Rex and Harland, which have been argued 
ſolemnly; and yet this exception has never been taken to them. 
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And the laſt caſe would have been confirmed, if Mr. Juſtice: 


Eyre had not taken an exception to the number of juſtices to the 
eaption ; for which it was quaſhed, Therefore if this originally 
ought to have been as now contended ; yet cammunzs conſenſus tol- 
bt eorrorem, as in the writ of /ignificauit, which always contains 
nonſenſe, yet the objection to it has been over- ruled. "Tis ob- 
jected this is the caſe of a freehold, where there is no jury. But 
if the ſeſſions had tried him by a jury, they would have been 
judges of the evidence proper to be laid before the jury. And 
in the caſe of baſtardy, a ſummons is intended, becauſe the 
matter is left to the diſcretion of the juſtices. As to the caſe of 
dower, there is no caſe, where it is adjudged, that the evidence 
ought to be ſet out: and to be ſure, if they have a mind to ſet 
it out, it will not make it bad. The evidence muſt be ſet out, 
on a demurrer to it; becauſe judgment muſt be given on it. 
Therefore upon the whole, we hope the conviction is good. 
Cb. Juſt. Upon the firſt argument I thought that the evidence 


ought to have been ſet out; becauſe the difference between or- 


ders and convictions ſeems to me to be very flight ; and this, if 
an order, is attended with the fame conſequence, as 2 convic- 
tion. But now there are two things which ſtagger me in my 
opinion; the firſt is the caſe of orders of baſtardy, where it is 
required never to ſet forth the evidence; whether it be made by 
the juſtices, in or out of ſeſſions. And yet in that order, there 
is an adjudication, upon which a puniſhment is attendant, as 
well as upon this. The ſecond thing is the caſe of Queen and 
Baynes, where, tho the order was quaſhed at laſt, on great ar- 


gument, yet this exception was never taken. And that caſe was 


argued by all the judges ſeriatim, as well as by the counſel. And 
one would think ſuch ſagacious men as were then concerned in it, 


would have found out the exception, if it had been a good one. 
Therefore whatſoever my own private thoughts are, if I find that 


the precedents are againſt them, I muſt be governed by them. 
Lee, Juſt. This exception was taken in the cafe of Rex and 
Horwell, but no judgment was given on it. In the cafe of Rex 
and Blackwell, the words were, upon examination of the cauſe and 
circumſlances ; and held it was ſufficient to comply with the act. 


| Rex and Yenables, Trin. 1 L Geo, 1. [Stran. 630. Lord Raym. 140 5.] 
Was an order to ſuppreſs an ale-houſe, upon criminal facts; and 


on great debate and conſideration, the court held that ſuch order 

was good, tho' it did not ſet forth that the party had been ſum- 

moned. Notwithſtanding it was held if the juſtice in fact had 

not ſummoned the party, he was puniſhable fer it. 

Cur. Aaviſare vult, but ſeemed very inclinable to confirm it. 
For the remainder of this caſe, fee table of the names of the 
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Smith v. Dr. Bouchier & al. Srray. 993. S. C. 


Els caſe was fit argued in Mich. 7 Geo. 2. An action ra imprivn. | 

of treſpaſs, aſſault and falſe impriſonment was brought by ro 

the plaintiff. Defendants plead not guilty, as to the treſpaſs 3 #7 amine by, 
and as to the reſt juſtify by virtue of an act made in the reign of the court had not 
Elia. confirming the cuſtoms of the univerſity of Oxford, and the if the offe- = 
charter of 14 Hen. 8. enlarging and confirming their privileges z ag in bis de. 


and that the charter was confirmed by the ſaid ſtat. of Elis. then fence, it may 
ſets forth the cuſtoms of that univerſity, relating to arreſts, and t him. 
under that power juſtifies impriſoning the plaintiff in Oxford. 
The plaintiff replied that no affidavit was filed, of the truth of 
the debt, purſuant to the acts 12 Geo. I. c. 29, and 5 Geo. 2. c. 
27. which ought to be made before any arreſt. There was a 
demurrer and joinder in demurrer. This caſe was argued 
ſerjeant Chapple for the defendants, and ſerjeant Hains for the 
plaintiff. The plea was very long, and the exceptions to it very 
numerous; but as it will more clearly appear what exceptions 
were deemed material by the court by ſetting down their anſwers, 
I ſhall paſs over the long arguments, which were made by the 
ſerjeants, and begin with the anſwer of the Ch. Juſtice. 
Cy. Juſt, If this plea be bad, it figniftes nothing what the 
replication is. The replication is only that an affidavit of the 
truth of the debt, was not filed before the proceſs iſſued, pur- 
ſuant to the ſtat. 12 Gebo. 1. Sometimes acts in the affnmative, 
tho' general, yet they ſhall not repeal particular euſtoms, as in 
the caſe of Magna Charta with reſpect to court leets. But here 
are negative words in this act, and ſuch words repeal all parti- 
_ eular cuſtoms, and courts held by them. But ſuppoſe this act 
extends to the univerſity of Oxford, what will be the conſe- 
quence of it. Can it be ſuppoſed in this caſe that it ſubjects 
the judge, parties and officers to an action of falſe impriſonment ? 
But the act is only directory, and does not make the proceſs 
void, whether it be in-a ſuperior or an inferior court, but fub- 
Jets the party arreſting without ſuch an affidavit, to an ac- 
tion; for the act being a prohibition, tho' it gives no penalty; 
yet if the injury ariſing from the non-obſervance of it, be 
public, an indictment will lie; if private, an action: ſo the 
replication ſeems out of the caſe. * | 

Then as to the plea, ſeveral objections have been taken to the 
cuſtoms ſet forth; and ſeveral to the manner, which the de- 
fendants have taken to bring themſelves within theſe cuſtoms. 
As to the cuſtoms themſelves, I doubt if the act of parliament 
does not ſupport them, that ſome of them will be void. This 
is a cautious queſtion, concerning the power of the chanecHors 
in both the univerſities. It is objected that there is a cuſtom to 
award a capias in debt, without a ſummons. It is true this is 

. | | | | contrary 


en 


90 


OY 
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contrary to the general rule of the law; but in London, by the 
cuſtom there, a ſerjeant at mace, before any plaint or warrant 
made, may, by parol, arreſt and hold the mari in priſon, and it 


is daily practiſed, and there is no affidavit nor ſummons; and 


yet it is held a good cuſtom. 9 Co. 68, Mackally's caſe, fo that 
though this cuſtom be againſt the general rule of law, yet it does 
not appear to me for that reaſon to be bad. Though a confir- 
mation of a bad cuſtom, is a bad confirmation, yet acts of 
parliament have confirmed ſeveral cuſtoms, which in law would 
not otherwiſe have been good. And if we ſhould not allow the 
fame privilege to the univerſities, their cuſtoms would be void; 


for they proceed partly by the civil, and partly by the common, 


law. This is an action of falſe impriſonment againſt the judge, 
and all the officers concerned in the execution; and therefore it 
would be very hard, I think, to ſubject them all to this action, 


in caſe they have not perfectly brought themſelves within the 


cuſtom. There does, indeed, ſeem to be ſome irregularity in 
their manner of doing it, particularly in the caſe of the plain- 
tiff's making oath of his debt, for it ſhould have been particu- 


larly ſet forth that the party ſwore to his debt, and not de pre- 


miſſis, as it is in the plea, But the queſtion is, how far this will 
affect the defendants. In Zyutw. title falſe impriſonment, it was 
held, that though the cauſe of action did ariſe out of the juriſ- 


diction of the court, yet that the judge, party, and officer, 


might juſtify in an action of treſpaſs and falſe impriſonment; and 
the reaſon there given is, becauſe it would be dangerous to ſub- 
ject them to thoſe niceties. As to the officer, ſays Powell, Juſt. 
he is the perſon who immediately commits the treſpaſs, there- 
fore it would be abſurd that he ſhould be excufed, and the 
judge not. And he-puts this very caſe of a capias in debt, be- 
fore a ſummons. Therefore, ſuppoſe here the cuſtom be not 


ſtrictly purſued, if when the cauſe of action did ariſe out of the 


juriſdiction, the judge, &c. might juſtify a falſe impriſonment, 
which is a ſtronger caſe than this: I think they may well do it 
in this caſe. | N 
Page, Juſt, If an act of parliament confirms cuſtoms, it is 
the ſame thing as if it had enacted thoſe cuſtoms : and it muſt 
be allowed that an act of parliament may alter any old way of 
proceeding, and enact a new one. I do think the making oath 
of the debt is ſo cloſely pleaded, that no perjury could be aſſign- 
ed on it: and I think there is no doubt of the law laid down 
in Lutwich, becauſe the judge, &c. may not be conuſant of their 
precincts. | 8 | 
Probyn, Juſt. Cuſtoms are ſuppoſed to be contrary to the com- 
mon law rules, though they are the laws of the place where 
they are; and if they are not in their nature, contrary to com- 
mon right, as theſe are not, they may be good; and an act of 
parliament has confirmed theſe of the univerſity : it is not ſet 
forth in the plea, that the plaintiff in the action below, did po- 
| | - | - ſitively 
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| ſitively make oath of the debt due to him from the preſent plain- 


tiff, but it is ſaid he made oath of the truth of the premiſles ; 
which ſeems too uncertain. The act of the 12 Geo. 1. ſays, no 
rſon ſhall be arreſted without oath firſt made of the truth of the 


debt; but, however, if, after an arreſt be made upon an inſuffi- 
cient, or no affidavit, application be made to this court, the ar- 
reſt is always here held to be good, and the party is held to 
common bail; and fo the arreſt is turned into the nature of a 
ſummons ; and therefore I think it cannot ſubject the judge, &c. 
to an action of falſe impriſonment. | 


Tee, Juſt. I thought the replication bad, and that their cuſ- 


toms ſeemed to be reaſonable, -but- doubted whether the defend-_ 


ants had ſufficiently brought themſelves within the cuſtom. As 
to the iſſuing the capras without a ſummons, I do not think that 
cuſtom reaſonable : for it can have no effect, unleſs the plaintiff 
firſt makes oath that the party hides himſelf, and cannot eafily 
be found. But as the defendants have pleaded their caſe, I do 
not know whether they are not as much liable to this action, as 


if there had been no ſuch cuſtom. For, if on proceſs of appeal 
from C. B. the party be taken up, an action of falſe impriſon= 


ment lies for him. 


Ch. Juſt. As to the caſe mentioned by my brother Fas. that if | 


the Common Pleas ſhould proceed on an appeal, they would be 
liable to an action of falſe impriſonment. The reaſon of that is 
plain, for that it appears plainly, they have no juriſdiction over 


the nature of that offence ; but the judge, in this caſe, has a ju- 


riſdiction over the cauſe. 
Cur. Let it ſtand over. | X b 
This caſe was now [ Trin. 7 and 8 Geo. 2. ] argued again by Serj. 
Skinner, for the defendants, and Mr. Strange, for the plaintiff, and 
a great many exceptions were taken by Mr. Strange, both to the 
cuſtoms of the univerſity of Oxford, and the method which they 


had taken, by their plea, to bring themſelves within the cuſtom. 


It was held by the court, that their cuſtoms ſeemed warrantable 
enough, but that the defendants had not well brought them- 
ſelves within them in two inſtances, which were held to be the 
only material ones. The Firſt was, That the cuſtom of Oxford. 
is, that if the party makes oath, that he believes the party is 
going to run away, that then a warrant is granted him-to arreſt 
him. And the defendants in their plea ſay, that the plaintiff in 
the preſent caſe, made oath, that he ſuſpected the preſent plaintiff 
was going to run away ; and-thereupon he had a warrant, and 
arreſted him. Secondly, Becauſe it is ſaid that the plaintiff 


made oath only of and upon the truth of the premiſes, which he 
might do, though he ſwore they were falſe : whereas he ſhould 
have ſworn that the premiſſes were true. And for this he cited 
Queen and Green, Hil. 12 Ann. where, on a conviction for. bread, 
the oath de veritate premiſſorum, was held ill. Queen and Dreary, 
Paſeh. 13 Ann. Preſtitit ſacramentum de veritate materiarum in in- 
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formatione precedente content. was held ill. So the juſtification 


being held ill, the queſtion was, how far the judge in this caſe 
was liable to an action: for it was held, that as the beadle and 


gaoler had joined in their plea, with the judge, they muſt ſtand, 
or fall, by his caſe, as appears by 2 Latev. 935, and Phillips and 
Biron, & el. Hil. 8 Geo. 1. [ Stran. 509. ] which was a treſpaſs 
and juſtification under a judgment, which was afterwards ſet 
aſide for irregularity. And though the plaintiff, in that caſe, 
could not juſtify, whereas the officers might; yet as they joined 
in the plea of juſtification, their juſtification was held al for a 

plea which is bad in part, is bad in the whole ; for it is not di- 
viſible, as appears by 1 Saund. 28. 5 

Ch. Juſt. This caſe is certainly diftinguiſhable from the caſe 
of Groynne and Pool, in 2 Lutw. 935. For there the judge might 
not ſtrictly know the limits of his juriſdiction ; but in this caſe 
the judge muſt neceſſarily know his juriſdiction; for by the cuſ- 
tom, there were facts antecedent to his power to be done, which 
appears were not. done, as that cuſtom warranted. . | 

Page, Juſt. The caſe now before us, is, as if there had been 
no cuſtom at all. I think an action ought not to lye againſt a 
Judge for taking cognizance of caſes ariſing out of his juriſdic- 
tion, unleſs it appears he was privy to it, and knowing of it; 
for otherwiſe no one would act as a judge. But the officer knows 
nothing of it, and cannot enquire how he came to have the writ; 
for the ſheriff is not obliged to ſee whether the proceedings are 
regular or not; for the command of the court is ſufficient for 
him. But the officers here joining in the plea with the judge, 
hinders them from diſtinguiſhing their caſe. = 
T.ee, Juſt, This is treſpaſs, Sc. againſt the party, judge and 
officers. And, I think, on the authority of the caſes cited, that 
though their caſes may be different, yet, as they have joined, 
they muſt all ſtand and fall together on this record. It appears 
the defendants have ſet forth a cuſtom, to enable them to arreſt 
and hold the party to bail; which, I think, for the reaſons 
given, is illegally ſet forth. So the principal doubt is, whe- 
ther this action will lie againſt the judge, or not. The power 
to arreſt here depends on the cuſtom, which he has not follow- 
ed : and this he has done knowingly, for he had the cuſtom 
under his eye, and was the only thing which gave him authority 
to do it. And the party is in the ſame condition. And the 
caſe in Hob. 63. extends to this caſe ; for here the cuftom not 
2 purſued, all is void; and therefore the judge is a treſpaſſer, 
ab initio. | 5 | 

Cur. ordered it to be ſpoken to again only on this point, in caſe 
any thing new could be offered. And they ſaid they would 
confider the caſe of Gynne and Pool, ; | 

For the remainder of this caſe, ſee table of the names of the caſes. 


Michaelmas | 


Michaelmas Term 


8 Georgii 2. in B. R. 


Dominus Rex v. Hallingby and others. 


information was granted againſt the defendant, and ir pets fe. 


| eleven other perſons, tenants of the manor of Raſt- erf f pern, 
Hall, in Kent, for coming to the houſe of another tenant of the for = conuge 
fame manor, and threatening. to pull it down about his ears, if eg tary had 
he did not give them money for the continuance of it; alleg- bende mer 
ing, for their juſtification in ſo doing, that the houſe was built ing pl de. 
upon part of the manor, without licence; and that therefore cottage down. 
they had a right to pull it down. But the chief juſtice faid, he 

would have it to be obſerved, that he was for granting the in- 
formation, merely becauſe it appeared that the Hou ad been 

built for twenty years; which was a length of time ſufficient to 

ſupport a title in ejectment; and that it had continued there 

ever fince that time, without any interruption ; which was a 

tacit admiſſion of its being lawfully built there: and likewiſe, 

becauſe it appeared that theſe twelve men were but part of the 

tenants of the manor, and therefore their demand fer money 

muſt be unlawful; becauſe twelve men more might have come 

the next day, and demanded more money of him on the ſame 
pretence; and ſo the man might be eee 9 And 

the other juſtices agreed with him; and all of them likewiſe 

agreed, that any perſon might abate a public nuſance; and 

that any perſon might do the ſame with any nuſance erected 

on his own land; for that method is ſometimes the only one 


which a perſon has to redreſs himſelf for the injury done him. 


: \ FTER a rule given to ſhew cauſe and argument, an Information 
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Elliſton v. Norton. | 
Oye e FE EBT on bond; after oyer | of the condition had, Mr. 


mentioned 


e eee -==== moved, that“ the defendant * likewiſe have 


of a bond; be- yer of a deed poll, recited in the condition. But the court ſaid, 


no prefer: of this that they could not grant oyer of any thing, which the plaintiff 

deed in the de- 1 a 4 N > 5 

clatation, js not obliged to declare on, with a profert in curiam; and that if 
the plaintiff had declared on any deed, without a profert in curi- 


am, where it is neceſlaty, that the defendant might demur to it. 


Rex ©. Mayor. 


— 


— — 


_— ” . 
. 
. ” 


— for N the motion of Mr. Marſh, the court arreſted judgment, 
for human, on an indictment againſt the defendant, for ſelling goats 
| regs hair for human hair, by deceitful arts, colours, and pretences ; 
Aue. ecaule there was no venue laid; for, on conſideration of the 


ſtatutes of jeofails, they held that none aided this defect. 


Rex v. Roberts. 


Laformaton : ＋ EE court granted an information againſt the defendant, 
mee i: M. - for publiſhing a libel againſt Mr. Bromley, which was 


es en- Printed in the M bitehall Evening Poſt ; where it was ſaid, that 
ies in the el. Mr. Bromley had made falſe and fictitious entries in the records 
of the ſeſſions; and had conveyed away the public books of the 
ſeſſions, *** curia. The evidence of Mrs. Roberts, her publi- 

cation of this paper was, that a perſon went into her ſhop, and 

bought this paper of a woman, who (as he ſwore) he believed 

was Mrs. Roberts's ſervant. But he did not ſet forth in his affi- 

davit, what grounds of information he had for ſo believing; and 

therefore this was ſaid by her counſel to be inſufficient evidence to 

ground the information on. But the court ſaid, that this evidence 

Vas ſufficient; and that ſuch has been always allowed. It was 
likewiſe objected, that in this caſe Mr. Bromley had his remedy 

by action; and therefore no information ought to go. But per 

Curiam, that is no reaſon at all. For informations are granted in 

many caſes, where the party might likewiſe have his action; as 

in the caſe of an enormous battery, and ſuch like. Then it was 

ſaid, that this was depriving her of the benefit of juſtifying, 

which ſhe was intitled to in an action for a libel ; and that it 

was, in a manner, fore-judging her, and concluding her from 
faying it was no libel. But the Ch. Juſt faid, that he thought, 
in an action on the caſe, for a libel, no ſtri& juſtification could 
be pleaded; tho' it might be given in evidence, in mitigation of da- 
thages; and that ſo it might be here, in mitigation of the fine. And 


Mich. Fern 8 Geo. 2. B. R. 


— 


the other juſtices did not deny it, but all ſeemed to allow of the 

_ diſtinction ; which was then, and has oftentimes been taken, that 
you may juſtify for words ſpoben, but not for words put into writ- 
ing. For that the firſt may be ſuppoſed to be the effect of heat and 


paſſion, and to have but a ſhort continuance ; whereas the latter 
muſt be done with deliberate malice; and may be probably ſup- 


poſed to ſpread the ſcandal, and to perpetuate it. And that is 
the reaſon why, in many caſes, matters of reflection put into writ- 
ing, have been held to be libellous; when the very ſame words, 
If ſpoken only, would not have ſupported an action. And to the 
other part of the objection, the court faid, that their granting 
this information did not any more eſtop her from ſaying it was 
not a libel, than ſhe would be in the caſe of an indictment, or an 
action; for that ſhe may demur to it, or move in arreſt of 
judgment. 


Rex v. Charitable Corporation. 


R. Burroughs was one of the committee of the Charitable 
Corporation ; and the reſt of the ſociety having brought 
a bill againſt him, and ſome others of the members, for a diſ- 


— 


Mardamus den icd 
to reſtore a man 
to his right, to 
vote as a member 
of the Charitable 


covery and account, there was a meeting to determine whether en. 


they ſhould continue to proſecute it or not; and he being denied 
to vote in this queſtion, moved for a mandamus, to be reſtored to 
his right of voting: and on rule given to ſhew cauſe, Mr. 
Strange and Mr. Deniſon, cited for the plaintiff Burroughs, the 
following caſes, Rex and Company of Combmakers, Mich. 1 Geo. 
I. which was a mandamus to reſtore a man to the liberty of 
binding out his apprentice; Rex and Bailey, Mich. 10 Geo. 1. 
Mandamus granted to ſettle the accounts of the expenditors of 


the Commiſſioners of Sewers. I Lev. 119. A mandamus to reſtore . - 


a man to his priority and precedency, of place of alderman. Rex. 
v. Dean and Chapter of Dublin, Mich. 7. Geo. 1. [Stran. 536.] 
Mandamus to reſtore an archdeacon to his voice in the chapter, 
and his ſtall in the choir. The court thought that the caſes cited 
might be right enough ; but that the caſe at bar did not come 
up to them; for that it appeared that this corporation had a 
power by their charter to make by-laws ;' that all corporations 


may, by virtue of ſuch charter, make by-laws to reſtrain ſome 


of their members from the exerciſe of a particular part of their 
power, as is often done in the caſe of electing officers; and that 
by this reſolution or law of theirs, Mr. Burroughs was not en- 


tirely excluded from the liberty of voting, but only in caſes 
where he was concerned in intereſt, and might be thought to 


be too partial; which ſeemed to be a very reaſonable law; and 
therefore they diſcharged the rule. of 


6 | Filks 


— 


96 Mich. Term 8 Geo. 2. B. R. 


Filks v. Newman. 


Where no tales is 
prayed, it is not 


RR OR on a judgment in C. B. in an action of the 
ary to in- caſe. Mr. Gapper objected, that the pofiea does not ſet 
| 3 forth the names of the jurors; but ſays only, that the jurors be- 
the poſes, ing elected and ſworn, Sc. But the court held that it is not 
neceſſary to be done where no Zales is prayed ; for that it is done 
in that caſe, to diſtinguiſh who appeared on the a panel, 
and who on the tales; and that this differs not from the caſe of 
trials at bar where the jurors names are never ſet out: and 


thereupon affirmed the judgment. . 


Rex v. Harriſon. 

faformation N F E R rule given to ſhew cauſe and argument, the court 
3 granted an information againſt the defendant, for ſuing 
ns à writ of capias out of C. B. and going before a judge of that 
| court, to oppoſe the perſon's diſcharge on common bail, who 
was taken up by that capiat, he then being under-ſheriff of the 
county of Effex ; whereas the ſtatute 1 Hen. 5. c. 4. fays, that no 
under-ſheriff, during his office, ſhall be an attorney in any of the 
king's courts : and this was compared to the caſe of Rex v. 
Hurſt. Mich. 7 Geo. 2. which was now cited and allowed by 

the court, in the abſence of the Ch. Juſt. 8 


Rex v. Parnam. 


Court refuſed to H E defendant was brought up here by habeas corpus from 
as {wp wan the houſe of correction, m_ committed there, for re- 

2: De Ceiving a ſilver ſpoon, which was ſtolen, knowing it to be ſtolen; 
__ and Mr. Eyres moved that he might be bailed, having four cre- 


denies be knew ditable and fubſtantial men for that purpoſe ; and having an af- 
en, which i a fidavit to produce, which poſitively ſwore, that though he did 
bs j. receive the filver ſpoon, yet that he did not know that it was 
ſtolen; and that the prifoner was an apprentice to an apothecary 
of this city, and the ſon of a gentleman of fortune. And cited 
the caſe of Rex and Crips, Paſch. 6. Geo. 1. to ſhew that the 
court will ſometimes enter into the probability of the perſon's 
not being guilty (of the matter of which he is accuſed) and will 
read affidavits to that purpoſe. | l 
The court, at firſt, ſcrupled to ſuffer the affidavits to be read; 
but on citing Cripss caſe, they permitted it. And then Mr. 
Juft. Lee faid, that the priſoner had admitted the reception 
of the ſpoon, though he denies that he knew it was ſtolen : ſo 
that the only queſtion is, whether he did know it. or — 4 
| ” whic 
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which is a matter fit to be tried by none but a jury: and that 
the reaſon why they admitted Crips to bail was, becauſe the 
proſecutor himſelf confeſſed himſelf doubtful as to the identity of 
the perſon. But that is not the cafe here; and in Cr7pss caſe, I 
denied, on the trial, to grant him a copy of his indictment, in 
order to bring an action on it for a malicious proſecution ; be- 
cauſe the accuſation ſeemed to be grounded merely on the miſtake 
of the identity of the perſon. 5 N 
Ch. Juſt. According to my brother Lee's tate of the caſe of 
Rex and Crips, it a rs that he was not bailed, on conſidera- 
tion of the merits of the commitment, but of the miſtake of 
the perſon accuſed. But here you apply to have the defendant 
diſcharged on the very merits: but I think it would be of 
the moſt dangerous conſequence, if we ſhould allow of ſuch 
proceedings; for then all the priſoners in England would lay their 
caſe before us, and we, inſtead of the jury, muſt try the truth 
of the fact for which they are committed. Beſide, it might very 
much encourage the compounding of felonies, between the pro- 
ſecutor and priſoner. And . I think he ought to be re- 
manded : and per Curiam he was remanded, abente Prolyn. 


Crutchfield v. Lockman. 
'T HE defendant being retained as ſecretary to monſieur df Sac. 1.4m. cs. 


1 Tome, envoy to the duke of Sax-Gorha, was arreſted in bn mm 
an action, to which he gave bail, and afterwards he moved to ſet ig e 


aſide the proceedings in this action; and that the bail bond, from arcts, er, 
which was given for his appearance, might be delivered up to be fat who is 4 
cancelled; he being, by his employ, privileged from arreſts, by dater; and ine 
virtue of the ſtatute 7 Ann. and a rule was given to ſhew cauſe ; fidxritonwhich 
and on ſhewing cauſe, the plaintiff's counſel produced affidavits, moves, mould 


' which ſwore poſitively, that he was a trader in merchandize ; uu an. 
and mentioned particularly his trading in diamonds, and ſelling 
reat quantities of them; which muſt, of courſe, exclude him 
from his privilege ; all merchants and traders whatſoever, within 
the deſcription of any of the ſtatutes againſt bankrupts, being 
excluded by an expreſs proviſo in the act. But the defendant 
had likewiſe an affidavit, to ſhew how he came to ſell theſe 
diamonds, and to inform the court that he never bought any for 
ſale; but only fold ſome diamonds which came to him by marri- 
age. It was much debated, whether this affidavit ought to be 
read now, on ſhewing cauſe; or whether they ought not to al- 
low it. And, at laſt, the Ch. Juſtice ſaid, that he was of opi- 
nion, it ought not now to be read; for that it ought to have 
been produced on the original motion. For the ſtatute 7 Ann. 
he ſaid, is a general ſtatute, and exempts all traders from the 
privilege now claimed by the defendant; and that he ought to 
have taken notice of it; and therefore, when he moved for his 
5 | Privilege, 


N 


danus granted to 
a common coun- 
cCil-man, for not 
ſetting out in the 


privilege, he ſhould have had a general affidavit that he was not 

a trader. He ſaid likewiſe, that he thought it ought to be eſta- 
bliſhed as a general rule, that no affidavit ſhould be read by 
the party who oppoſes the ſhewing cauſe; becauſe the other 
party has no opportunity to controvert ſuch affidavit ; for that 
would be making proceedings endleſs; and that it the rather 
ought to be obſerved in this caſe ; for that this is not final on 
the defendant ; ſeeing he may ſtill plead his privilege. And tho 
he thought that the above rule ought to be eſtabliſhed, yet 
he thought that, wherever it appeared to the court to be doubt- 
-Ful, on the caſe ſet forth by the plaintiff in ſhewing cauſe, 
ſuch affidavit as explains the fact more fully, may be ordered to 
be read, to inform the conſciences of the court; and for that 
reaſon only. And he compared it to the caſe where the court 
orders a ſecond certiorari, to inform their conſciences on a writ 
of error, tho' the defendant in error himſelf, has lapſed the time 
of praying it. And therefore, per Curiam, the rule to ſhew cauſe 
was diſcharged. | 


Rex v. the Mayor and Aldermen of King s-Lynn. 


'FANDAMUS had been ſent to the defendants to reſtore 
Mr. Allen to the office of a common council-man of that 

borough ; to which they made a return, which was very long ; 
and to which Mr. Fow/kes now took ſeveral exceptions. But 
the only one which the court thought material was, that he was 
not ſummoned or heard, before he was turned out of his office ; 
which is contrary to the reſolution in Bagg's caſe, 11 Co. 98. 
1 Roll. Rept. 224. S. C. 1 Sid. 14. 2 Sid. 97. and 4 Med. 33. 

Mr. Draper contra. Said, that they had returned that he kept 
himſelf concealed and armed with piſtols, ſo that no one could 
find him, or come near him, to ſummon him. 5 
But per Ch. Juſt. That is not ſufficient; for it appears that 
he lodged within the borough of King -Tynn, at the time of his 
removal, tho' he kept himſelf private; and tho' they have faid 
in the return, that they could not ſummon him, yet that is not 
enough; for that is only their collection and inference. But. 
they ſhould have returned that they had endeavoured what they 
could to ſummon him, and could not do it ; and ſuch proceed- 
ing might be an excuſe for not having ſummoned him. But 
here does not appear to be any ſuch thing done; and therefore I 
think the return is bad. 1 | „ 5 
And per Cur. The return was quaſhed, and a peremptory 
' mandamus was granted, | 12 „„ 


Rex 5 
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Rex v. Juſtices of the Peace of the Borough of 
Warwick, Stran. 991. S. C. 


'CEVERAL certioraries had been granted to remove eight 
| 8 orders made within that borough. And motion was made, 
and rule given to ſuperſede them, quia improvide emanaverunt. 
"And on ſhewing cauſe, there was a long debate, and at laſt the 
court ordered that the certwrar!'s ſhould ſtand for fix of them; 
but that the certiorari's which were to remove two orders of ap- 

pointments of overſeers of the poor, ſhould be ſuperſeded; be- 


cauſe it appeared that an appeal was lodged from theſe orders 


to the ſeflions, which was {till depending and undetermined. 
For, per Ch. Juſt. If no appeal had been brought in this caſe, 
a certiorari might have iſſued immediately; and this is not con- 


trary to the rule laid down in Sale. 147. for in this caſe no time 


is limited by the ſtat. 43 Elis. for the appeal to be commenced; 

and therefore no one can ſay whether ever it would be ap- 
pealed from. By the ſtat. 43 Eliz. two forts of appeals are 
given; either on the law and fact, to the ſeſſions; or by certio- 
rari, to this court, on the law only. And I think, tho' the 
party has his election to proceed either way ; yet when the ju- 
riſdiction is once attached, that court which has poſſeſſion of the 


cauſe, ought to keep it, till they have determined it. And in 


this caſe, the ſeſſions can try both the fact and the law; where- 
as this court can enquire only into the law, as it appears on the 
orders. And this ſeems to me to be like the caſe on writ of error 
from a judgment, given originally in this court ; when, tho' the 


party has his election to go either into the exchequer chamber, 


or the houſe of lords; yet if he once brings his writ of error in 
the houſe of lords, he ſhall never reſort back to the exchequer 
chamber; and ſo, vice verſa till the judgment is affirmed or rever- 

ſed. And Page and From were of the ſame opinion. 

Lee, Juſt. Allowed that the orders ought not to be taken 


from the ſeffions during the continuance of the appeal; but 


doubted, whether or no theſe certiorari's ought to be ſuperſeded; 
or whether the orders ought not to be returned into court, that 
they might ſee whether they ought to be ſent down or not, be- 
fore they are filed; according to the caſe in Sa/k. 147. a copy 
of which he had out of the office, it being the only one 
which could be” found of that year) or whether they ought 
not to follow the method taken in the caſe cited Hil. 8 Geo. 
t. by the Ch. Juſt. which was a certiorari, to remove an 


order of juſtices, for the removal of a poor perſon z which was 


filed. And becauſe it appeared the time of appeal was not ex- 
pired, it was taken off the file. But the Ch. Juſt. anſwered 
that he ſtill thought the right way in this caſe, was to ſuperſede 


theſe certiorari's; for that there cannot be a better reaſon for ſu- 
D 4. perſeding 


a > as. a 
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perſeding ſuch writs quia improvidè, &c. than becauſe the appeal 
is depending; and the rules mentioned are . e only to 
caſes where the orders are actually moved up hither, and filed 

or not filed. But that can be no objection to the manner of 
proceeding on theſe certiorari's, where the orders are not return- 
ed, and where the whole caſe has been laid before the court, as 
upon motion, before the orders are returned. Upon which Lee 
conſented, with the reſt of the court, that theſe two certioraries 

ſhould be ſuperſeded ; which was ordered accordingly. 


Rex v. Whitfield. | 


tnformation de- JN this caſe the Ch. Juſt. faid, that abuſive and affronting 
od e r words ſpoken againſt a conſtable, tho' a conſervator of the 
ing, words ſpoken . 5 ER 3 

of x conſtable, peace, were no grounds for an information; tho' they were 
cmionof by Actually ſpoken of him in the execution of his office: but that 
— the conſtable is not without his remedy, for that he may indict 


the party for it; or have him bound over to his good behavior. 


Hart v. Holmes. 


Prohibition on a Prohibition was prayed to ſtay a ſuit in the ſpiritual court 
ay ie Hr for theſe words, viz. © She the ſaid Rachel Hart had a 
the words being et baſtard by a chimney-ſweeper.” On ſuggeſtion that the 
poken in London, . | a . 
and the fame as WOrds were ſpoken in London; where, by cuſtom, an action lies 
„nn. for them; becauſe a whore is there to ſuffer the corporal puniſh- 
ment of carting and whipping. And a rule was given to ſhew 
cauſe; which Mr. Strange endeavoured to do, by ſaying that the 
_ cuſtom of London extended only to the word whore, and not to 
the words which call her ſo by implication and conſtruction ; 
and for that he cited Lutw. 1042. and 2 Roll. Abr. 296. PI. 16. 
And faid likewiſe, that it did not appear that the words were 
ſpoken within London. To which the Ch. Juſt. ſaid, that words 
which amount to the calling a woman whore, are as much 
within the cuſtom, as the word itſelf: And mentioned a caſe 
(but not the name nor the time) where it was determined that a 
rohibition ſhould go, for calling a man a cuckold, the ſuit being 
inſtituted by the wife; and it being averred that the man had no 
other wife at that time. And as to the laſt exception, he ſaid 
that they would order a prohibition to go, only to ſtay the ſuit, 
for ſo many of the words as were ſpoken within London; and 
fo was the rule given per curiam. | 


8 Trivett 


1 


—— 
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Trivett v. Jefferies & al. 


EBT on bond by plaintiff againſt the defendants, exe- pa: les nor 

eutors of Mich. Fefferies, who was adminiſtrator of Will. ed. 
Sims, upon a bond entered into by Will. Sims. The defendants wr's amel. 
pleaded, that Mich. Fefferies fully adminiſtred all the effects of is no privity be- 


Will. Sims, which came to him in his life time, and that they Menno exo 
have not, nor ever had any aſſets of Will. Sims in their hands, 9; but g 
The plaintiff replied, that Mich. Jefferies, at the time of his , of the obli- 
death, and that the executors at the time of exhibiting this bill; Amen out 
had goods, and which belonged to the ſaid Will. Sims, at the 
time of his death, to the value of the debt, and verdict was 
found for the plaintiff in the very words of the replication. And 
now it was moved, in arreſt of this judgment, by ſerjeant Bel- 
eld for the defendant, who ſaid, that this action did not lie 
againſt the executors of the adminiſtrator of the obligor; and 
that the ſtat. 30 Car. 2. ſtat. 1. c. 7. would not help them, be- 
cauſe that extends only to the charging of executors or adminiſ- 
trators of perſons, who, as executors or adminiſtrators, in their 
own wrong, ſhall waſte or convert any goods, &c. of any perſon 
deceaſed, to their own uſe : and that the ſtat. 4 and 5 W. and 
M. c. 24. fe. 12. was made only to obviate a doubt, whether 
the executors or adminiſtrators of ſuch executors and adminiſtra- 
tors of right ſhall be chargeable or not, and to make them ſo; 
whereas here is no devaſtavit alleged in the declaration againſt 
the adminiſtrators of the obligor. LE | 
Mr. Draper argued for the plaintiff, and ſaid, that the verdict 
having found that the executors had aſſets of the obligor in their 
hands, this action therefore was maintainable. „ 
Ch. Juſt. This action cannot be maintained at common law, 
becauſe that requires a repreſentation between the executors of 
Mich. Jefferies and the obligor Will. Sims, Nor is there any 
privity; for there ought to have been taken out adminiſtration 
de bonis non, &c. of the obligor by his adminiſtrator; and the 
executor of his adminiſtrator is not intitled to ſuch adminiſtra- 
tion, for want of privity. So the queſtion is, whether the ſta- 
tutes 30 Car. 2. c. 7. and 4 and 5 W. and M. c. 24. ſed. 12. 
will ſupport this action; and 'tis plain they will not, for the rea- 
ſons given by my brother Beſfeld; for here is no dvaſtavit 
alleged to be by the adminiſtrator of the obligor ; and in caſe 
there had, theſe executors would not have been then chargeable, 
by virtue of any repreſentation to the obligor, but by force of 
the above mentioned ſtatutes. And the verdi& having found 
that there are aſſets of the obligor remaining, makes it ſo much 
the worſe. For then it appears that adminiſtration de Bonis non, 
Sc. ought to be taken out. Wherefore per Cur. (Page abſent) 
the judgment was arreſted. | | 


may 
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Rex v. Inhabitants of the Borough of Stamford, 
N in the County of Lincoln. N 


Appointment of M R. Abney moved to quaſh an appointment of overſeers of 
ven ep the poor of the pariſh of All- Saints, within the borough 
be by the bead of Stamford, made by two juſtices of the peace; becauſe they 
lad ſet out in their order, that they were juſtices of the peace 
of and for the borough of Stamford, within the county of Lin- 
| coln, (one of whom is of the guorum;) but had not faid, that 
. they are head officers within the borough of Stamford, which is 
| aa ton corporation; and therefore this caſe does not fall under 
the directions of the firſt clauſe of the ſtatute 43 Eliza. where it 
is directed, that one of the juſtices who makes an order of ap- 
pointment, ſhall be of the quorum; becauſe, in that caſe, ſuch 
power is given to any of the juſtices of the peace of the county. 
But this caſe falls under the eighth clauſe of that act, whereby it 
is enacted that the head officers of ſuch towns corporate, ſhall 
make ſuch orders within their townſhips. And therefore juſti- 
ces for the county at large, merely as ſuch, cannot make ſuch 
appointments within this town corporate, unleſs they are head 
officers of the town likewiſe. | 
But per Ch. Juſt. We cannot go out of the order, or adjudge 
upon a point, which does not appear upon the face of it. And 
as it does not appear to us upon the face of the order, that the 
borough of Stamford is a town corporate, we cannot take notice 
of it; for it does not neceſſarily follow, becauſe it is a borough- 
town, that therefore it is a town corporate; for many boroughs 
are not ſo. And therefore I think the order is well made, for 
they have ſaid that they are juſtices of the peace, of and for the 
borough of Stamford, in the county of Lincoln; one of whom is 
of the quorum ; which is a ſufficient deſcription within the firſt 
clauſe of the ſtatute 43 Eliz. and therefore I think the order 
ſhould be affirmed ; and per Cur. for the above reaſon, it was 


affirmed. 
Rattle v. Popham. 
Tenant for life, IH IS was a caſe ſpecially ſtated for the opinion of this 
ee be, court; and in effect, was only thus, vig. A tenant for life 


before marriage, 


males a laſer has a power to make jointure for his wife, during her life; and 
99 yearsdetermi- he by indenture before marriage, makes a leaſe to truſtees in 


nable on her life, 


in truſt for bis truſt for her, for the term of 99 years, determinable on her life. 


Rai dn e And the queſtion was, whether A. in this caſe had well purſued 

was not a bea, his power, ſo as to convey this leaſe to the wife; or whether 

power. this was a void execution of the power, by means of which the 
perſon in remainder was intitled to the lands in queſtion. 


Serjeant 


3 
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Serjeant Hawkins, for the remainder man, agreed, that the 
execution of powers ought to be conſtrued ſtrictly; and that 
there was a great difference in the eye of the law, between a 
leaſe for life, (which was a freehold;) and a leaſe for years, 
which was only a chattel real. And to ſhew that this was a bad 
execution of the power, cited }/tloct's caſe, [8 Co. 60.] where 
It is held, that if a man has power to make leaſes for three lives, 


he cannot make a leaſe for ninety-nine years determinable on 


three lives, for that is not within the power; and that caſe is 


| ſuffer a recovery ; Which he could not have had if the power 
had been purſued literally, Beſide, this is a limitation to truſ- 


tees, in truſt for her, which can never be a bar of dower. And. 
_ it. plainly appears this power was executed by the conſent of 


arties. TH 
l Serjeant Hawkins was going to reply; but the Ch. Juſt. ſaid, 
he might ſave himſelf the trouble; for that this was a very 
plain caſe. And that tho'.it might be a hard caſe, eſpecially 
this being done before marriage ; and ſo the wife was a pur- 
chaſer for a valuable conſideration, and for that reaſon poſſibly 
ſhe might be relieved in equity; yet that this court could not 
take notice of it; and that this was expreſsly within the reſo- 
lution of Wh:tlock's caſe. And there is a difference between a 
particular power affirmative, and a general power, reſtrained 
with a negative. And for that reaſon it was held in Whithck's 
caſe, that if one hath a power to make a leaſe for three lives, 
or twenty-one years, he cannot make a .leaſe for ninety-nine 
years, if three ſhall ſolong live. But if he has power to make 
any leaſe or grant, provided ſuch leaſe or grant ſhall not exceed 
the number of three lives, or twenty-one years, there he may 
make a leaſe for ninety-nine years, if three ſhall ſo long live; 


for that doth not exceed the number of three lives; but in truth 


is leſs. And it is no anſwer to ſay, that this is no prejudice to 
the remainder. And this reſolution is agreeable to all the reſo- 
lutions on the ſtatute 32 Hen. 8. and therefore I think this 


power is not well executed. And that was the opinion of the 
reſt of the juſtices. | 
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Bern v. Bern. 
Writ of dower, T HIS was 2 writ of error in dower, from the court of 
4 0239 ee | B. R. in Ireland, which was removed there by a writ of 


certain enough. orror, from the court of C. B. where judgment was given for the 
demandant, and affirmed in B. R. ed 

Mr. Parker for the tenant, took the following exceptions. 

Firſt, That the court ſays, meſſuage, or workbouſe, and that is 

bad, for the uncertainty of it; for that as much certainty is re- 

quired in a count of dower, as in an ejectment; becauſe the 

theriff is to give the party ſeiſin of it; and in an ejectment, ne. 
 fuagium ſive tenementum is ill. Secondly, The ſcire faciat to aſſign 

errors in B. R. in Ireland, is made returnable at a day certain 

and as this is on proceedings by original, it is a miſcontinuance; 

and being after a verdict, the ſtatute of jeofails will not help it. 

And this court is obliged to take notice, that the court of C. B. in 

Treland, proceeds by original: and that is the difference which is 

taken between a writ of error, and an 4abeas corpus. And fo is 

it in effect determined in Sal. 269, and no appearance aids it. 

1 Sid, 406. 1 Ventr. 7. Thirdly, Here the tenant appears to 
be amerced twice, by which he is doubly puniſhed. | 


| Mr. Strange argued of the other fide, and gave, in effect, ſuck 

| N anſwers as are given by the chief juſtice. | 

| | Ch. Juſt. The words meſſuage, or workhouſe, are certain 
enough; and if it had been meſuagium five domum, it would be 
well enough. And the reaſon why in ejectment meſſuagium five 
ſenementum, is bad, is becauſe of the large extent of the word te- 
nementum. As to the return of the /cire faczas, it is a ſummons 
to aſſign errors; and though it is not originally right, and we are 
obliged to take notice of the proceedings of C. B. in Ireland, as 
well as of C. B. in England; yet as the plaintiff in error might 
have come in gratis, and aſſigned errors, and has not done it, 
but has come in and appeared on this writ, I think the appear- 
ance has made it good; and verdicts have been taken to help 
diſcontinuances ariſing after the verdict. And the error of the 
double amercements 1s amendable by the ſtatute 16 and 17 Car. 
2. c. 8. which ſays, that ſuch error ſhall be amended in ſuch - 
coutts where the firſt judgment is given, or where the writ of 
error is depending. And the court were of the ſame opinion; where- 
upon that miſtake was amended inſtantly in court, and the judg- 
ment, per Curiam, was affirmed. | | | 
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ſumpft, for goods fold and delivered, and to bring fifteen 


TLYFINNINGTO N moved to withdraw a plea of man af ater ble, mo 


pounds into court, and to have it ſtruck out of the declaration ;. 


which the court denied to grant; for they ſaid the conſtant rule 
of this court was, that, after a plea pleaded, no money could be 
brought into court. | ; 


Rex v. Juſtices of the Peace of Somerſetſhire. 


HIS was a return to a mandamus, directed to all the Vettry cannot 


juftices of the peace of the county of Samer/et, and to 
every one of them, to fign a warrant of diſtreſs, to levy ſome 
money which was in the hands of the preceding overſeers of the 


recovering a cha- 


pariſh of Somerton, within that county. The return to it by the account for ir. 


_ juſtices, was ftated fpecially, and was thus, viz. That before 
the end of the year, and making up their accounts before two 
juſtices of the peace, (upon which account the juſtices adjudged 
that thirty pounds was then remaining in the hands of Jahn 
Squire and Charles Ford, the laſt overſeers,) the pariſhoners of 
the pariſh of Somerton had met in veſtry; and there ordered that 
the ſurplus money, which was in the hands of Squire and Ford, 
their laſt overſeers, ſhould be employed by them to get an attor- 
ney to recover ſome money, which belonged to the pariſh, from 
the hands of one of the maſters in Chancery, which had there 
lain dead for a long while. And that Squire and Ford did em- 
ploy an attorney for that purpoſe, whoſe bill came to thirty 
233 which was all the ſurplus money they had; and there- 
fore the juſtices ſay they did not grant a warrant of diſtreſs. 

Mr. Gapper now moved, that this return might be quaſhed, 
and that a peremptory mandamus muſt go. For he ſaid, that as 
this caſe was ſpecially ſtated, it appeared plainly, that the veſtry 
had no ſuch power, and that the accounts paſſed by the two 
juſtices, not being appealed from, the order was concluſive. 
And notwithſtanding what was ſaid by Mr. Draper, who argu- 
ed of the other ſide, the court was of that opinion. For per 
Ch. Juſt, The veſtry has no power to order, that the ſurplus 
money, in the hands of the overſeers, ſhall remain with them, 
to recover charity money. For the ſtatute 43 El/iz. c. 2. ſ. 2. 
fays, that the overſcers ſhall make up their accounts, before two 
juſtices of the peace, of all money by them received; and ſach 
ſams of money as ſhall be in their hands, ſhall pay and deliver 
over to the overſeers newly appointed. Where then is the power 
of the veſtry? and this is not like the cafe of church rates, 
which are cognizable only by the Ecclgſiaſtical Court. For - in 

1 that 
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ment before the day is, in ſome caſes, taken to be payment at 


— 


that caſe, if the pariſh is ſatisfied, the Spiritual Court can have 
nothing to do-with it. GE | 1 | 
Lee, Juſt. This order of veſtry ſignifies nothing; for the 


| ſtatute 43 Elis. muſt be complied with, which orders the ſur- 


plus of the diſburſements to be paid over to the ſucceeding 


_ overſeers; and here the two juſtices have adjudged, that there is 


thirty pounds remaining in the hands of Squire and Ford, the 
laſt overſeers ; and therefore a peremptory mandamus ought to go, 
to oblige the juſtices to ſign a warrant of diſtreſs, to levy the 
money in their hands; and per Cur. a peremptory mandamus 
was granted. „„ 


Tryon v. Carter. See this Caſe flated in Page 71. 


R. Filmer, for the plaintiff in error. This is an imma- 
| terial iſſue ; for the plaintiff ought to have replied, the 


money was not paid on the fifth of December, or any time be- 
fore, according to the form and effect of the condition of the 


bond ; and not have relied only on the payment on the fifth of 
December. So is Cro. Fac. 202. Yelvert. 122. S. C. Cro. Fac. 
434. Holmes and Brocket. Colborne and Stockdale, Hil. 8. Geo. 1. 
[Stran. 493-] which was debt on bond for one thouſand five hun- 
dred and fifty pounds. Defendant pleaded, that one thouſand 
five hundred pounds was for money won at play. The defend- 


ant demurred ; and it was held to be a good cauſe of demurrer ; 


for the ſtatute ſays, that the whole, or any part ſo won, ſhall 
be void and irrecoverable. And this plea of the defendant's, 
that the money was paid on the fifth of December, is not any 
confeſſion that it was not paid before the fifth of December, as 
appears from Cro. Elix. 823. therefore the replication is bad, 
and the judgment ought to be reverſed. . | | 
Serj. Chapple, contra. It is faid, that this is an immaterial 


iſſue, becauſe nothing could have been given in evidence on it, 


but payment on the preciſe day of the fifth of December. But, 
on this plea, payment at any time, before the day, might have 
been given in evidence; for there is a difference, where a parti- 
cular ſum is to be paid on a preciſe day, and where it is to be 
paid with intereſt ; for in the firſt caſe, it is an immaterial iſſue 
to confine the payment to a particular day; but not ſo in the laſt 
caſe : for in this caſe nothing was payable at any othex day cer- 
tain ; for this was a particular ſum to be paid with intereſt on a 
particular day; and every other day will ſo alter the value of 
the intereſt money, that the payment of it cannot be pleaded on 
any other day than the fifth of December, but with a computa- 
tion, and reckoning up of the intereſt. The caſe of Holms and 


 Broket, is very different from this caſe ; for there payment before 


the day, would have been payment at the day; and that pay- 


the 


— 
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the day, appears. from 1 Roll. Abr. 440. Co. Littl. 212. Hexe 
the condition of the bond is to pay the money with intereſt, on 
or before the fifth of December ; and if the defendant had plead- 
ed that he had paid it on or before that time, it would have 
been wrong. For if the caſe had been. that he had paid it be- 
fore the fifth of December, yet he ſhould have pleaded that he 
paid it on the day; for the payment before the day, would have 
been conſidered as a depoſit, and not a payment, until the fifth of 
December; and therefore the replication is good, becauſe it ſays, 
that the defendant did not pay it on the fifth of December ; which 
was the day the defendant in his plea muſt rely on, as the time of 
payment. And where the time is material, it muſt be traverſed; 
and if payment before the day, be payment at the day, then, as 
the jury — found, the money was not paid on the day, they 
have in effect found, that it was not paid before the day; and 
ſo, that the money was not at all paid. 1 1 
Ch. Juſt. I am not ſatisfied, that this is a material iſſue; 


for it does not appear by this finding of the jury, that here is a 


breach of the condition of the bond. This condition is not in 
the common form; for if money be to be paid on a particular 
day, and iſſue be taken on the payment on that day, the iſſue is 
well enough ; and the finding would be good, though it was 
not paid on that particular day, becauſe it could be a payment 
but on that day. And yet if the money be paid before the day, it 
will be conſidered as a depoſit until the day, and a payment on 
the day; and therefore a compleat performance of the condition 
on the day. But, in this caſe, the condition of the bond is, 
to pay the money with interſt, on or before the day: ſo that 
here might be a ſtrict performance of the condition, by pay- 
ing the money before the day. And in this caſe, the pay- 
ment before the day, would not have been confidered as a 
depoſit until the day; becauſe, by the words of this condition, 
there might be payment before the day :, and therefore I think 
that payment on a day, before the fifth of December, could not 
have been given in evidence on this iſſue; becauſe the money ſo 


paid before the day, would not be a depoſit, but a payment. The 


rule of pleading is, that when debt is brought on a bond, for the 
performance of an award, and the defendant pleads no award 
made, the plaintiff muſt not only reply, that there was an award 
made, but likewiſe muſt ſhew a breach of the award. And the 
reaſon is, becauſe an award may be good for part, and had for 
the reſt, But this is the only inſtance of this nature ; for the 
general rule is, that where there is a collateral matter pleaded, 
there is no occaſion to do more in the replication, than only to 
meet the defendant's plea, and not go over to aſſign a breach. 
But wherever a particular act of performance is pleaded, and not 


a collateral matter, it is not ſufficient for the plaintiff, barely 


by his replication to meet the defendant's plea ; but he muſt go 
on, and aſſign a breach: and therefore, as the defendant has 
N FF . 
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here pleaded a ſtrict performance, the replication ought, not only 
to have met the defendant's plea; but it ſhould likewiſe have 
gone on futther, and ſhewn that the money was not paid at all. 
And to ſupport the diſtinction taken above, there is this caſe 
adjudged, viz. Debt on bond, defendant prayed oyer of the 
condition, which was for the payment of money, on the twen- 
ty-ninth of September, and pleaded, that on the nineteenth of 
September (which was before the time mentioned in the condi- 
tion) he made a conveyance of lands to the plaintiff in lieu and 
ſatisfaction of the debt; which the plaintiff ſo accepted. The 
plaintiff replied, quad non conveiavit, modo & forma; and to this 
replication the defendant demurred ſpecially, becauſe there was 
not aſſigned any breach of the condition; and for that was then 
cited, 1 Saund. 102. Pas. 5 Ann. Steel and Manly, and Steel 
and Hill. But notwithſtanding that, tlie replication was held 
to be good, becauſe, that this was only a collateral matter plead- 
ed; therefore it was ſufficient for the plaintiff} in his replication, 
to meet the defendant's plea, without going over to aſſign a 
breach. This caſe was adjudged, Pas. ꝙ Ann. Dilden and Stute. 
" Page, Juſt. Payment before the day, cannot here be a per- 
formance; becauſe every day creates a particular ſam. Here 
were two times of payment; and you have only ſhewn that he 
did not pay it on one of them, which is not a breach of the 
condition. „ 
Lee, Juſt. If, in this caſe, payment before the day, would 
not amount to payment at the day, your replication might be 
well; but here it cannot be ſo; for the condition of this bond is 
to pay principal and intereſt, on or before the day; and there- 
fore, if the principal and intereſt be paid before the day, it is a 
ſtrict performance of the condition of the bond, on the day in 
which it is paid; and therefore the money can never lie as a 
depoſit to anſwer payment at another day. And here you have 
e the defendant from an advantage which he ought to 
ave, by tying him up to this particular day. And by the caſe 
cited by Mr. Filmer, it appears, that the defendant pleading he 
paid it on the fifth of December, has not confeffed that he did not 
pay it before. „ . 
Ch. Juſt. If the defendant had, in this caſe, paid the prin- 
cipal and intereſt, but three days before the fifth of December, 
he could not have given it in evidence in this iſſue. — 
' Cur. Reverſed the judgment given below, and granted a 


Moor v. Anderſon. 


Dev fern IH Is was error on a judgment in White Chape? Court, in 


3nferior court, * a i 
for the ſheriffs .th Ar Ce: "wor ; 11 
1 the manor of Sreprey, in an action of debt, brought by | 


an exccurion the bailiff of that liberty, for ninety-nine pounds, poundage 
laing out af c. money due to him for executing three writs of fert facias, for 
| | | | the 
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the defendant, who, by a judgment given in C. B. was intitled rar 
to this execution againſt a third perſon. Cer eee h 
Mr. Kettleby, for the plaintift in error, obje&ed, that debt 

would not lie upon the ſtatute 29 Elz. c. 4. which limits the 
fees of ſheriffs upon executions. Secondly, That this action 
ſhould have been brought in C. B. from whence the proceſs - 
iſſued; and not in the inferior court. 6 Co. rep. Gregory's caſe, 
1x Co. rep. Metcalfe's caſe. This act is miſtecited and ill de- 
ſcribed ; for the ſtatute was made in the twenty-eighth year of 
_ Elis. and not the twenty-ninth, as they have ſet forth, Salk. 
331. and the plaintiff, in ſetting forth the a&, has omitted the 

word execution; and they have concluded thus: by which means, 
and by force of the ſtatute aforeſaid ; whereas there is no ſuch ſtatute 

as they have ſet out. - | 

Mr. Stracey, cited 2 Mod. 240. to ſhew that this being after a 
verdict, the miſrecital of the ſtatute is aided ; and the rather, be- 
cauſe this act is there held to be a private act; and 2 Mod. 98. 
to ſhew that the plaintiff had no occaſion to recite more of the 
ftatute than will ſerve his own turn : and if he does that truly, 
and miſtakes the reſt, this will not vitiate the declaration. Dy. 


- 


95. Hob. 310. Rs, 
Ch. Juſt. This is an action of debt, for fees for levying 
money on an execution; and ſo this action is collateral ta the 
original judgment; and therefore this action does lie in the infe= 
rior court. But this action is not founded on any expreſs words 
of the ſtatute, 28 Eliz. but in conſequence of it. If this is to be 
taken to be a public act, the miſrecital will be fatal: and it 
ſeems- ſtrange to me, that this ſtatute, which concerns all the 
eople of England, ſhould ever be conſtrued to be a private act. 
t by 2 Mod. 240. it appears to have been fo determined; and 
ſo indeed has the ſtatute 23 H. 6. c. g. though, if that matter 
was res integra, I believe it would receive another determination. 
Plowd. 60. Dive and Manningham. The defendant here might 
have pleaded nl tiel record, to this miſrecital, or have given it in 
evidence; and fince the defendant has not done it, I think, as 
this act is taken to be a private one, we muſt take it to be as the 
plaintiff has ſet it out; and the jury have found it to be fo. 
And as we are not to take notice of private acts judicially, unleſs 
they are pleaded ; I do not ſee why we are not to take notice in 
this caſe, that the ſtatute is different from what the plaintiff has 
ſet forth, which is ſufficient to entitle him to this action. | 
Cur. ordered it to ſtand over. ; „ 
This caſe was argued again by Serj. Hawkms, for the plaintiff 
in error, and Mr. Draper, for the defendant; but the court 
gave their opinion only upon one point of the caſe, and there- 
fore I ſhall paſs over every ting but that. | 


Ch. Juſt. I think it impoſſible to include a writ of Heri fa- 
cias, under the word extent, and as the ſtatute 29 Eltz. c. 4. is 
agreed on all hands to be a private act, we can take no farther 

5 5 notice 


—— „ 
1 


110 Mich. Term 8 Geo. 2. B. R. 


4 


notice of it, than the plaintiff has ſet it forth in the declaration. 
And as he has omitted the word execute, which would have 
comprehended the fieri facias, we can take no further notice of 
it. Now the word extent is an old term well known; and the 
manner of its execution differs materially from that of a fiers 
facias ; for on a fieri facias, the ſheriff is to ſell the goods, and 
to pay the money over to the plaintiff ; but in the caſe. of an 
extent, without a venditioni exponas, the ſheriff cannot ſell them; 
therefore, without giving any opinion on the other points, I am 
of opinion the judgment ought to be reverſed for this defect. 
And the other judges being of the fame opinion, the judgment 
was reverſed per Curiam. '. „ ä 


Rex v. Johnſon. 
Perſon not hi- I Rule had been given the defendant to ſhew cauſe, why 
e A an attachment ſhould not be granted againſt him, for 
mage, pe. challenging the array, after a ſpecial jury had been ſtruck at his 
cial juryat bis On inſtance and requeſt, purſuant to the power given by ſtatute 
6 3 Geo. 2. c. 25. and this motion was grounded on the authority 
of the caſe- of Rex and Burridge, Trin. 10. Geo. 1. [Stran. 593. 
Lord Raym. 1364.] - „ 
Mr. Huſſey, for the defendant, ſaid that the caſe of Rex and 
Burridge, was very different from this: for in that caſe Burridge 
went before the maſter, and had all the hundredors ſtruck out ; 
and when he came to trial, he challenged, for want of hundred= 
ors ; ſo that there appeared to be a plain contrivance and trick in 
him, to put off the trial ; whereas the challenge here taken, was 
a legal one, and ſuch as was reaſonable ; for the ſheriff who re- 
turned the jury proceſs, was a freeman of the city of Cheſter ; and fo 
intereſted in the rights of the officers of this corporation, which 
vas the ſubje& matter of this trial; and he was further intereſt- 
ed in this caſe, by advancing money for the carrying on of this 
diſpute ; and the ſtatute 3 Geo. 2. which gives people liberty to 
have ſpecial juries at their own prayer, without conſent of the 
other party, which before this ſtatute could not be done, except 
in the caſe of trials at bar, never intended to take away that 
right of challenging, which the party had before the making of 
the act. And the precedents of rules, both in B. R. and C. B. 
which were made for ſpecial juries by conſent, have a clauſe in- 
ſerted, that the parties ſhall not challenge for want of hundred 
ors, as in-Rex and Iubabitantæ of Hum/down. Rex and Sherwood, 
Paſ. 1 Geo. 1. and he cited 3 Keb. 740. Rex and Rhin. 
Mr. Abney, and others, argued of the other fide ; and chiefly 
endeavoured to bring this within the cafe of Rex and Burridge. 
Ch. Juſt. Rex and Burridge is an authority, where a caſe is 
circumſtanced the ſame with that. But all contempts depend 
upon circumſtances, I think there is no difference in this caſe 
; N between 
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between a rule made by the motion of A. or his conſent: but 
whether the party conſents or not, tis the ſame thing; for tis 
the breach of the rule, which is the contempt, tho that rule be 
made ia invifum. And the attachment was granted in Burridge's 
caſe, for the abuſe of the rule. The cauſe of the challenge 
was certainly good. Tis ſaid indeed that the ſheriff can't alter 
the array in this caſe; 'tis true he can't alter the names of the 
perſons in it; but he can alter and change the order in which 
the names are put, and put the firſt laſt, and vice verſa. Not- 
— the rule be that the ſheriff ſhall return the jury ſo 
ſtruck, yet I think that the ſuggeſtion of partiality in the ſheriff 
being made on the roll, the jury proceſs might have been re- 
turned by the coroner. Here the cauſe of challenge appears 
reaſonable ; and his right to it is not taken away, by the liberty 
of having a ſpecial jury, as the rules cited plainly ſhew; and 
therefore I think here was no ſort of contempt committed by 
the defendant ; and therefore, that the rule to ſhew cauſe why 
an attachment ſhould not go againſt him, ſhould be diſcharged. 
And the reſt of the judges being clearly of the ſame opinion, the 


rule was diſcharged, , 


Howard v. Poole, 
| A Joint commiſſion of bankruptcy had been taken out a gainſt ir on parc 
14 the defendant and partner; and he had obtained dn allow "crop | 
ance of the certificate of the commuſhoners of bankrupts, by the ate bykrpts in 


i ; 2 Fi g ; all reſpects; and 
lord chancellor, purſuant to the ſtatute 5 Geo. 5. and was not canner be faidto 


| ſued by the preſent plaintiff for a debt due upon his ſeparate hes is der fue cl 
count, and arreſted. And it was now moved; that he ſhould be <5; homo 
diſcharged out of cuſtody, upon filing common bail; for the cat. 
defendant had pleaded in this caſe, . that the cauſe of action aroſt 
before the caute of bankruptcy. And the ſtatute 5 Ges 2. ſhys; 
that in caſe any ſuch bankrupt; ſhall afterwards be arreſted; pro- 
ſecuted, or impleaded for any debt due before ſuch time as he, 
ſhe, or they became bankrupts, ſuch bankrupt ſhall be diſchar- 
ged upon common bail. So the only queſtion in this caſe was, 
whether the certificate under the joint commiſſion ſhbbld operate 
as a diſcharge of all debts due upon the ſeparate account; before 
the bankruptcy, as it cettainly does upon the joint account. 
Mr. Taylor for the plaintiff argued; that in a joint eommiſſion, 
the ſeparate cteditors who come i under that commiſſion, can 
have no ſatisfaction for their debts, till all the joint debts ate 
paid off; and therefore they ought not to be bound by fuch 
joint commiſſion ; and that in this caſe the plamtiff was denied 
to be admitted a cteditor undet the joint conimifiion ; and cited 
Trin. 11 Ann. Goſling and Bunter, to ſhew, that if any doubt 
_ with the court, they will not admit the party to common 
G g Mr. 
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Mr. Draper contra. The ſtatute is in general words, that the 
bankrupt ſhall be diſcharged on common bail, from all debts 
owing by him before the bankruptcy; and makes no diſtinction 
between a joint and ſeparate commiſſion. Matthews v. Aland, 


Mich. 2 Geo. 2. in C. B. A man can't be a bankrupt, as to the 


joint debts, and not be a bankrupt as to his ſeparate debts; and 
therefore the ſeparate creditors have a right to come in, under 
the joint commiſſion; / n on 1 
Cb. Juſt, If there was any doubt in this caſe, the court would 
not diſcharge the defendant on common bail, according to the 
caſe cited by Mr. Taylor; but in this caſe I think the defendant 
ought to be diſcharged, on filing common bail. The ſtatute 
makes no difference between joint and ſeparate commiſſions, 
J have heard it faid, that ſeparate commiſſions are often taken 
out to ſave expence; but I think it is rather done to create 
expence ; and I never could ſee any reaſon for taking out both 
joint and ſeparate commiſſions. For if two partners commit an 


act of bankruptcy, they are bankrupts in all reſpects, and can't 


be faid to be bankrupts as to their joint eſtate, and not as to 
their private; and therefore, if the ſeparate. creditors, come in 
under the joint commiſſion, the joint eſtate ſhall be applied to 


15 6 pay off the joint debts; and the ſeparate effects to pay off the 
| _— debts. And if there be any. ſurplus of the joint eſtate, 


after the joint debts paid, it ſhall be applied by moieties, to 
the diſcharge of the ſeparate debts of each. And if 'there” be 
any ſurplus of the ſeparate eſtate, it ſhall be applied to the dif- 
charge of the moiety of the joint debts. And this may be eaſily 
done under a joint commiſſion; becauſe that ſeizes all the ef- 
fects of the bankrupts. A diſcharge under a ſeparate commiſ- 
ſion has been determined to be a diſcharge of debts owing 
under the joint trade. Before the ſtatute 10 Ann. c. 15. if 
there were two partners, and only one party became bankrupt, 
and a ſeparate commiſſion was taken out againſt him, there was 


no doubt but that the diſcharge of that bankrupt, diſcharged 


him from all debts, which he owed in his joint, as well as pri- 
vate capacity. But the great doubt in that caſe was, whether 


by ſuch diſcharge of the bankrupt, the partner of ſuch bank- 
rupt ſhould not likewiſe be diſcharged from ſuch debts as he 


was diſcharged of: and therefore, that ſtatute has enacted that 


ſuch partner ſhall not be diſcharged. If therefore a joint debt 
is diſcharged by a ſeparate commiſſion, there can be no doubt 
but a joint commiſſion will diſcharge a ſeparate debt: and 
therefore I think clearly, that the defendant muſt be diſcharged 
on filing common bai. Pa St e 
Page, Juſt. The ſuing out of a ſeparate commiſſion is only 
for the benefit of the clerks ;- and ſpoke: to the ſame effect with 
the Ch. Juſtice. [SR 01 e nes „ 1 
Lee, Juſt. The caſe of Grace and . Higham, Paſ. 4 Geo. 2. 
was the ſame in effect with this. It was an action againſt. the 
— N 3 | defendant 
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defendant as indorſer of a note, upon his ſeparate eredit; and on 


evidence at the trial, he produced his certificate, under a joint 
commiſſion of bankruptcy; and tho* on, its being made a caſe 
and argued here, the court did not determine it ; yet they ſeemed 
ſtrongly inclined to think that the certificate was a diſcharge of 
the ſeparate debts. ' But we are now to take this caſe on the 
ſtatute and certificate ; and the ſtatute ſays, that he who has 
ſuch certificate ſhall be diſcharged from all debts due by him 
before the time of the bankruptcy; and therefore we are not 
to conſider what directions are given in equity, as to the divi- 


fion and diſtribution of the bankrupt's eſtate ; and therefore 1 


think he ought to be diſcharged. And Probyn Juſt. being of the 
ſame opinion, he was diſcharged, on filing of common bail; 


Scot D. Ellary. 5 


3 


rules for pleading not being out till the evening of that day; 
which, on reference to the maſter, was held to be irregular; 


againſt plaintiff” 
for ſigning judg- 

ment before the 
rules for pleading 


J UDGMENT was ſigned” on the Monday morning, the cosas given 


for that the judgment ought not to have been ſigned, till Tweſ were out. 


day. The defendant's counſel prayed coſts, which Mr. Filmer 
oppoſed, becauſe this happened by miſtake ; which, as ſoon as 


diſcovered, the plaintiff offered to waive. Court aſked the 


maſter whether any ſuch propoſals rey to have been made; 
and on his ſaying he knew nothing of any ſuch; the eourt gave 
the defendant his coſts. 8 e 


Rex v. Bell. Stran. 995. 8. C. 


XN information in the nature of a quo warranto, to ſhew by wew viatin gs 
i what authority defendant acted as common council-man modan being 
of Marlborough, was tried at the aſſizes in the year 1731, which ande three year 
was more than three years ſince; and verdict was found for the and no reawn' 
defendant ; but no judgment entered. And ſerjeant Chapple now —— — 


moved to have a new trial in this caſe, ſuggeſting, that the ver- e or 


dict was given contrary to evidence; and the caſe was much de- 
bated on both ſides: to which the Ch. Juſt. ſaid thus, vis. 


This is a queſtion of very great conſequence; for in this caſe we 
ate to determine, whether a new trial is grantable after three 


years, or any other length of time, without any ſort of excuſe 
made for not applying ſooner. - I will not ſay that, in no caſe, a 
new trial is grantable, after ſuch a length of time, upon proper 
. circumſtances. Motions for new trials have not been very an- 
cient ; and the firſt that is in the books is in SH. I know my. 
lord Holt was of a different opinion; but, with great deference 
to his judgment, I do not think that the reaſon, which he gives 
for it, warrants his opinion, I believe the foundation of the 2 
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days rule was, to call in the party, to ſhew, if he had any thing 
to move in arreſt of judgment; and not to apply for a new trial, 
as has been ſaid at the bar. And the words of that rule in 
Latin ſhew it to be ſo.” So the queſtion here is, how far length 
of time muſt govern us in this determination. Suppoſe here, 
notes of it, (which happened not here indeed) what uncertainty 
would there ariſe ? But the motion in this cafe is more proper 
to be denied than moſt others my be; for if a new trial was 
granted in this cafe, the right of many ' perſons now enjoying 
their offices in this corporation, may poſſibly be overturned, as 
depending on the legality of the votes of this defendant. For 
at the common law there is no ſuch thing as Lis Pendens; 
and therefore, if judgment of offer ſhould be given againſt him, 
it would have relation to the time of the bringing the informa- 
tion, and it would vacate/every.'thing done by him from that 
time; for he would not have the privilege, ſo much as even 
an-officer-de facts; and therefore I think this motion ' ought not 
to be 8 And the other judges being of the ſfante opi- 
nion, . | 7s URS 18874 


motion was denied per Gur. 
Middleton and his Wife v; Croft. Ses page 3 5-4. 
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TT HIS caſe was this ternt argued again by Mr. ſerjeant 
2 330 for the defendant, and Mr. ſerjeant Parker for the 
Antins. c Rn n 
F Mr. Middſton, after the laft argument died; but that was not 
abating the ſuit as to the wife. And lord Hardwicle, after theſe 
ſeveral argumente, and deliberating the caſe. very maturely, on 
the 17th November, 1736, declared the opinion of the whole 
3 court to this effect: In this caſe there have been three queſtions 
2 made at the bar. Firſt, If by the canons made by the conve- 
cation in 1603, lay people are ſubje& to. be ahi hed for clan- 
deſtine marriages; and if they are not, then ſcondly, Whether 
the ſpiritual court, hath by any canon or conſtitution ecclefiaſti- 
cal, anciently received and allowed within this realm, any juriſ- 
diction to puniſh the laity, for contracting marriage clandeſtinely. 
And if they have ſuch juriſdiction, thirdly, Whether the ſame is 
not taken away by 7 and 8 Will. 3. c. 35. ſet. 4. by which the 
parties contracting marriage, without licence or banns, are li- 
able to the penalty of io. 3j 
The firſt queſtion, concerning the objection of the canons 
made 1603, may be divided into two parts. The one, Whether 
lay people contracting clandeſtine marriages, , are within the 
words and proviſions of thoſe eanens; and if ſo, ſecondly, 
Whether thoſe canons were ordained by ſuch authority, as to 
bind the kaity ? . 


hs 


— 
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As to the firſt part, the canons in 1603, relating to clandeſtine 
marriages, are the 62, 63, 101, 102, 103, and the 104th, and 
there is no pretence that any, except the 104th, doth extend to 
the perſons contracting marriage. The 62d, and 64d, forbid 
any perſon to marry without banns or licenſe. The 101Rt, 102, 
and 103d. direct to whom licenſes ſhall be granted, and upon 
what conditions; and the 104th only ſubjects the parties to a 


puniſhment for clandeſtine marriage, in caſe they are married by 
virtue of a licenſe, that wants any of the ceremomes requiſite 


to licenſes in the preceding canons. But that declaration does 
not extend to the preſent caſe : for the libel here does not charge 
any licenſe to be unduly obtained, but poſitively alleges that the 
marriage was conſummated, without any licenſe. at all; and 
therefore the caſe now in judgment, does not fall within any of 
the canons in 1603. | 1 


As to the ſecond part, with reſpect to the authority of theſe 


canons, they are well known to derive their original from the 
convocation, whereto the biſhops and clergy are convoked b 
the king's writs; and the reſolutions in ſuch aſſemblies are after- 
wards confirmed by the king, under the great ſeal. What ca- 
nons are ſo made, then become the rule and order of govern- 
ment for the clergy in eccleſiaftical matters. But the objec- 
tion to them is, that ſuch canons being only made by the clergy, 
and confirmed by the king, cannot, for want of a parliamentary 
confirmation, bind the laity, who Have no repreſentatives in 
convocation. And ſerjeant Wright, who argued for the defen- 


dant, was ſo ſenſible of the weight of this objection, that he 


expreſsly admitted that they were not obligatory proprio vigore ; 
but to ſupport the juriſdiction exerciſed in the ſpiritual court, 
_ relied on the ancient conſtitutions relating to this matter, which, 
he urged, had been received and allowed in England, and of 

which thoſe in 1603 were only declaratory. It is not neceſſary, 
in the preſent caſe, to give any opinion concerning the obliga- 


tion of theſe later canons. But as a contrary opinion has been 
warmly urged and maintained at the bar, and it has been in- 


fiſted, that theſe canons do bind the laity merely by their own 
ftrength ; therefore, to filence ſuch novelties for the future, we 
have conſidered that matter, and are all, upon great conſidera- 
tion, unanimouſly of opinion, that the canons in 1603, do not 


bind the laity proprio vigore. I ſay proprio vigore, becauſe there 


are many proviſions in thoſe canons, that only propound and de- 
clare the ancient canon law immemorially received and allowed 
in this kingdom. And theſe are in force here as declaratory of 


ſuch ancient law for the diſcovery and illuſtration of the original 


obligation of any part of the canon laws. It may be thought 


uſeful and ornamental, to look back into our Britiſh and Saxon 


_ councils. But to any one, who will take the pains to conſult 
the learned Sir Henry Spelman, it will eafily appear, there was 
| ſuch a mixture of laity and clergy in them, that it is impoſſible 
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to form any certain idea, how they were compoſed. The barons, 
clergy, and commons, aſſembled themſelves ſo promiſcuouſly, 
that whether they came together, by election, by writ, or how 
otherwiſe, is uncertain ; and after the Norman line came hither, 
the legatine authority, which was founded on papal uſurpation, 
prevailed ſo much in the councils of that age, that their autho- 
rity is of very little weight amongſt us. 'By the general nature, 
and fundamental principles of our conſtitution, it is undoubtedly 
certain, that the people of England are bound only by ſuch 
laws as have the conſent of the whole legiſlature, which conſiſts 
of the king, the peers, and the commons in parliament aflem- 
bled. To produce authorities to prove this propoſition, would 
be to diſpute whether it is now day, or not. . The famous par- 
liament Roll. 2 H. 5. No. 10. is well known; none of theſe 
conſtituent parts have ſeparately any power to bind the people. 
The power of the king, in this realm, is that of a liege lord 
over his ſubjects; but that ſingly imports no authority to make, 
or even alter any laws. 12 Co. 74. The voice and authority of 


the lords depend on their hereditary dignities and baronies; and 


by this they are enabled to bind themſelves and their heirs: and 
the authority of the commons is a delegated power, which they 
receive from the ſuffrages of their electors, 4 Inf. 1. And under 
ſome of theſe claſſes, every member of this kingdom gives his 
aſſent to ſuch things as are eſtabliſhed in parliament. But in 
eccleſiaſtical canons and conſtitutions, all theſe qualifications, 
except the royal aſſent, are wanting. Indeed, Dr. Andrews, who 
argued for the defendant, endeavoured to avoid the force of this 
argument, by ſaying, that the obligation of acts of parliament did 


not ariſe from an actual repreſentation of all the people of the 


realm, but only from an implied repreſentation, created and con- 
ſtituted by law. And to prove this, he obſerved, that many of 
the ſubjects of the realm, had no ſhare in the election of mem- 
bers of parliament ; ſuch as women, . perſons not having a free- 
hold of forty ſhillings a year; not being citizens or burgeſſes of 
any place that ſend repreſentatives to parliament. And he ar- 
gued, that the laity of the kingdom, were not as much in this 
{enſe repreſented, as the clergy themſelves; the parſon of every 
pariſh, in all ſpiritual matters, repreſenting his congregation, and 


voting for them in the choice of a proctor, as well as himſelf. 
But this objection does not diſprove the univerſality of an actual 


_ repreſentation of all the ſubjects of England in parliament ; and 
the ſuppoſed authority which the parſon has to vote for his pa- 
riſhioners in the election of proctors, is a novelty, as yet un- 


heard of in the law. Parſons are almoſt always named by a 
Private patron, or the ordinary ; and but ſeldom, if ever, comes 


in by the pariſh. How then is this fancied power derived ? 


When does it commence ? From his preſentation or induction? 
Certainly from neither; ſuch an extenſive juriſdiction as this 
can never flow from the patron granting the one, or the officer, 


who 


e 


E 
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who executes the other. It cannot be in their power to bind the 
ariſhoners, or any part of them, in ſuch an important article, as 
the delegation of their right to join in the election of a ſpecial 

roctor. And it is plain from the writ to ſummon the convoca- 
tion [4 1n/iif. 4.] that the laity have no title to vote in ſuch 
election; nor are repreſented by any part of the convocation, 
which is ſolely, and only the repreſentative of the clergy. The 
writ is directed to the biſhop of the dioceſe, præmonientes deca- 
num, & capitulum ecclefice veſire, ac archidiaconos, totumque clerum 
veſire dioceſ. and then the writ deſcribes by what perſons they 
ſhall appear, decani, & archidiacont in propriis perſonis ſuis, ac dic- 
tum capitulum per unum ; and the reſidue of the clergy in each dio- 
ceſs, per duos procuratores Idoneos, plenam, & ſufficientem poteſtatem 
ab ipfrs capitulo & clero diviſim habentes. So that it is moſt mani- 
feſt, from the nature of their ſummons, and the common and 
obvious ſenſe of the writ, that the proctors repreſent the clergy 


only, and have no ſuch implied authority, as was pretended, 


from the laity. 4 Inſt. 322. 

Thence ariſes a diſtinction between canons made by general 
councils aſſembled by the Roman emperors after their converſion 
to Chriſtianity, (which canons were afterwards confirmed by the 
emperors,) and conſtitutions made by national and provincial 
ſynods. The former, ſo far as they were lawful in themſelves, 


bound. the whole empire; for the emperors, after the intro- 


duction of that fort of government, having the ſupreme legiſ- 
lative authority veſted in them, whatever conſtitutions they 
ordained or confirmed, could not want any other concurrence 
to give them the force of laws. This authority was eſſen- 
tially inherent in the imperial dignity, and does not ariſe from 
any pretended power in the emperor, as head of the Chriſtian 


Church. Juſtin. Inſt. lib. 1. Tit. 2. ſect. 6. Dig. lib. 1. Tit. 4. 


de conſlituttonibus principum; and conſequently ſuch conſtitu- 


tions muſt oblige the whole Raman empire. But in England, 


the king has only a ſhare in the legiſlative power; no laws be- 
ing of force to bind the commonalty of this realm, except 
ſuch as are pronounced in parliament; and on this foot, 
the caſe in Sale. 673. though only the argument of counſel, is 


of preſent weight. It was ſaid the emperors confirmed the 


ancient conſtitutions, only to give them a civil ſanction ; and 
that where the law gives power to any ſociety to make ordi- 
nances, it implies the conſent of the whole realm, to ſuch as 
ſhall be agreed by the body. But this is directly to beg the 
queſtion, whether the law has impowered the clergy, with the 
conſent of the crown, to ordain canons, that ſhall bind the 
whole community. And beſides, from what has been faid, it 
is further. plain, that the law has intruſted no ſuch power with 
the clergy. It is a certain rule, that thoſe who are able to enact 
laws, to oblige the whole realm, have alſo an equal power to 
impoſe taxes; and yet the clergy, in their grant of aids, never 

1 . — aſſumed 
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aſſumed -an authority, to charge any other perſons but them-. 
ſelves, with tenths, or fifteenths, or any other ſubſidy. It is 
certain they never pretended to charge the laity with a tax of 
one farthing ; nor can they create any new fees to themſelves ; 
and is it not ſtrange, that being reſtrained from impoſing the 
leaſt pecuniary burthen on the laity, they ſhould have it in their 
power to affect them with ordinances and conſtitutions, attend- 
ed with great penalties and puniſhments, and highly injurious 
to their common liberties? Of what force ſuch conſtitutions 
have always been eſteemed, even by the clergy themſelves, is 
beſt diſcovered by the uſage and practice of the clergymen, fince 
the reformation. The moſt ſpiritual matters appointed in con- 
vocation, whenever they were intended to bind the laity, have, 
by the clergy themſelves, been always propounded to be enacted 
and confirmed by the parliament. The Rubrick itſelf, that great 
canon, by which the divine worſhip of this kingdom is eſta- 
bliſhed, as it wanted, has obtained this approbation to give it the 
authority of a law. It has been objected, that this was only 
done to enforce conformity in public worſhip, by temporal pe- 
nalties, and this indeed, might be one reaſon; but who can be- 
lieve it to be the only one? If the clergy had been ſatisfied with 
their power to bind the laity in ſpiritual matters, can it be ima- 
gined, they would have called the parliament in aid, to enforce 
their conſtitutions? The law has armed them with a power of 
ex communication, and other eccleſiaſtical cenſures, for the breach 

of the laws; and it is probable, ſurely, that they would have 
truſted to theſe ordinary ways of proceeding, in caſe their decrees 
in rebus ecelgfaſticis, had been obligatory on the laity. The convo- 


cation has always been conſidered, as a learned and religious aſ- 


ſembly, proper to conſider, and propoſe regulations in eccleſi- 
aſtical matters; but were never looked on as a part of the legiſ- 
lature. It was objected likewiſe, that as to the juriſdiction of 
the Spiritual Court, it is converſant about ſpiritual things, and 
that that court may exerciſe this juriſdiction in a judicial man- 
ner, in ſuch inſtances as are purely ſpiritual, and fall within the 
proviſions of the ſpiritual law ; therefore the power of the con- 
vocation mult be co-extenſive, with the juriſdiction of the court; 


and conſequently the convocation may make ordinances and con- 


ſtitutions in matters merely ſpiritual, and ſuch as ſhall bind the 
hity. But this argument takes too much for granted, and would, 
in the end, give the clergy an authority to alter the temporal 
laws. The Spiritual Court has confeſſedly a juriſdiction concerns 
ing teſtaments, marriages, tithes, and many other ſpiritual 
rights; and if, becauſe this court has a general juriſdiction in 
thoſe inſtances, the convocation ſhould be able to make any new 
regulations about them, they might limit, or enlarge the degrees 
of conſanguinity, abolith the force of teſtaments, vary the right 
of tithes, or make other alterations about ſuch things as fall 
within the juriſdiction of the court, however contradictory they 
| | oo might 


might be to the proviſions of the common law. This court is 
unqueſtionably the proper place, for the trial of general baſ- 
tardy. 2 Roll. Abr. 589. And if, becauſe this ſingle point be- 
longs to the ſpiritual juriſdiction, the convocation might decree 
what they pleaſed to be baſtardy ; they might then, by the ſame 
authority, alter the eſtabliſhed rules of deſcent. And yet we ſee 
by the ſtatute, Merton c. q. 2 Inſtit. 96. when the clergy applied 
to parliament; about the queſtion of general baſtardy, whether 
one born before marriage was, in caſe of a ſubſequent marriage, 
a baſtard, which they pretended was otherwiſe, becauſe by the 
law of the church, ſuch an one was legitimate, omnes comites, & 
barones una voce reſponderunt, nolumus leges Angliæ mutari. The 
laws ought to be our guide, in judging of the extent of the ſpi- 
ritual authority. The arguments produced in favour of ſuch 
pretended legiſlative authority in the convocation, that are drawn 
from other foundations, muſt deceive us: and the only way to 
determine rightly about it, is by conſidering the ſeveral acts of 


parliament, and the judicial reſolutions in our books concerning 


this point. And it is again obſervable in the firſt place, that no 
material point of ſpiritual juriſdiction, has ever been altered ſince 
the reformation, when ſuch alteration was deſigned to be uni- 
verſal, without the aſſent of parliament. The following inſtances 
are proofs of this propoſition. When ſeveral very important 
queſtions, concerning the ſacrament, celibacy, and vows of 


widowhood, were much agitated, a ſynod was convened, not 


to ſettle, but to propoſe and examine thoſe queſtions; and 
when they had maturely diſcuſſed them, then they were finally 
determined in parhament. 31 H. 8. c. 14. When the fees for 
the probate of wills, were to be regulated, the buſineſs is aſſigned 
to, and performed by the legiſlature, 21 Hen. 8. c. 5. So when 
the law concerning the adminiſtration and diſtribution of per- 
ſonal eſtates, was to be altered, the parliament was applied to, 


22 and 23 Car. 2. c. 10. Indeed, the caſe in 1 Roll. Abr. gog. 
Let. I. pl. 5. ſeems, at firſt fight, to ſound ſtrong in favour of 


the canons ; for there it is ſaid to be held that the canon of the 


1 Fac. c. 93. had altered the law as to bona notabilia. But, how- 
ever, that caſe proves very little; for Perks 214. . 489. fays, 


there are many authorities before that canon, to prove that ona 


notabilia, muſt be of the value of forty ſhillings ; and admitting 
there were none, yet ſuch an alteration could never affect the 
laity. It concerns a point of juriſdiction only between the arch- 
biſhop and his ſuffragans ; and conſequently this canon has only 


that force, Which is allowed to all canons concerning matters 


of ſpiritual juriſdiction, which is to bind the clergy themſelves. 
But what makes the caſe in Roll. Abr. gog. very ſuſpicious is, 
that lord Coke, 8 rep. 135. a. in reporting the principal point, 
takes no notice of this point, which it is natural to imagine, a 
perſon ſo jealous of the PT ER would have done, 
* | 0 | 1 In 
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in caſe it had been reſolved, or if reſolved, had been looked on 
as an alteration of any part of the common law. 

As to the power of convocation, as ſtated in the ſeveral acts 
of parliament concerning that body, there is no poſitive decla- 
ration to be met with about it. The obligations ariſing from 
their canons, is not defined. The ſtatutes of uniformity already 
taken notice of, ſuppoſe the power of binding the whole realm, 
even in ſpiritual matters, to reſide in the parliament. ke 

In the dawn of the. reformation, when the uſurpation of the 
papal authority came to be inquired into, and the clergy, as con- 
ſcious of the weakneſs of many of their conſtitutions, were de- 
firous to put the church matters in a way of being thoroughly efta- 
bliſhed ; inſtead of ſetting themſelves to make any canons to con- 
firm, or enlarge, their juriſdiction, they humbly ſubmit their caſe 
to the king in parliament ; and accordingly, by 25 Hen. 8. c. 
19. confeſs, that convocations . . only to be holden by virtue 


of the king's writ; and in verbo ſacerdotii, promiſe they will not 


preſume to make, or execute, any new canons, unleſs the ſame 
are enacted in a convocation held by ſuch writ, and afterwards 
confirmed by the king's royal licence. And whereas, before 
that time, many canons, provincial and ſynodal, have been 
enacted, which have been taken to be prejudicial to the preroga- 
tive, and repugnant to the laws of this realm, and alſo much one- 
rous to his majeſty, and his ſubjects: they do therefore beſeech 
the king, that the judgment of the ecclefiaſtical canons and con- 
ſtitutions, then in being, may be referred to the king's highneſs, 
and two and thirty perſons, whereof ſixteen to conſiſt of the 
temporality of the upper and lower houſe of parliament, and the 
other ſixteen of the clergy ; and that theſe commiſſioners may 
aboliſh ſuch of the ſaid canons as ſhall be found to be repugnant 

to the laws of. the realm, and that the reſt may ſtand in full 
force, the king's royal licence being firſt obtained to the ſame. 
And accordingly it is enacted, that the king ſhall have at his 
pleaſure, authority to aſſign ſuch commiſſioners, with ſuch 
powers as aforeſaid, provided that no canons, conſtitutions, or 
ordinances, ſhall be made, or put in execution within this realm, 
by the authority of the clergy, which ſhall be contrarient, 
or repugnant to the king's prerogative royal, or the common 
laws, or ſtatutes of this realm. Provided alſo, that ſuch ca- 
nons, &c. ſynodal, and provincial, being already made, which 
- be not contrarient to the laws, ſtatutes, and cuſtoms of this 
tealm, nor to the damage of the king's prerogative royal, 
ſhall now ſtil be uſed and executed, as they were before the 
making of this act, till ſuch time as they ſhall be viewed, ſearch- 
ed, or otherwiſe ordered and determined by the faid thirty-two 
perſons, or the moſt part of them, according to the tenor, form, 
and effect, of this prefent act. This power was given again to 
the crown by 27 Hen. 8. c. 15. and faſtiy, by the 35 Hen. 8. 
r. 16. was confirmed on the king during his life; and after 
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his death, by 3 Edw. 6. c. 11. was conveyed to king Edward 
. for three years. POLY | . 54 wa 

It is not in any of theſe ſtatutes declared, what perſons are 
bound by a canon; but it is obſervable, that both the king and 
the clergy thought it neceſſary to have the conſent of the parlia- 
ment, to make any effectual alterations in the canon law. If 
the power of doing this had been lodged in the crown, and the 
convocation, there was no neceſſity to have proceeded this way, 
But by the wiſdom of thoſe times, it was' thought proper only to 
rely on this method. If the commiſſioners under theſe acts of 
parliament, had made any alteration in the canon law, what 
they had ſo done muſt have been conſidered, as done by the 
parliament. For nothing is more certain, than that every act 
done under a power, is ſuppoſed to be done by the grantor of that 
power, and not by the perſons to whom the power is. derived : 
and conſequently the decrees of the commiſſioners authorized by 
the legiſlature, muſt have been the decrees of the legiſlature it- 
ſelf. The misfortune is, that nothing was done by theſe com- 
miſſioners; but they left the power of the convocation, and the 
force of the canons, juſt where they found them. As to the 
caſes in law that have been cited, they are theſe, 20 H. 6. c. 13. 
Tae prior of Leeds's caſe. Bro. Ord. 1. The caſe was, that the 
clergy in convocation, granted a tenth to the king, with a clauſe 
in the grant, quod nulla privitegiata perſona, ſhould be diſcharged 
from the collection of this tenth. The prior was a member of 
this convocatiou, and had a grant from the king, to exempt him 
from all collections of any kind; and the biſhop of the dioceſs, 
ſending his mandate to-the prior, to colle& this tenth, and pay 
it into the Exchequer ; the prior applied to the court of Exchequer, 
to have his charter of exemption allowed; and the queſtion was, 
whether he, being a member of the convocation, which made 
this grant, ought not to have ſhewn his letters of exemption 
there, or had not renounced his privilege, by joining in the 
grant. And it ſeemed to be agreed by all the judges, that in 
temporal matters, the-convocation had no juriſdiction; and New- 
ton exprefily aid, that the convocation had authority to appoint, 
Holidays and faſts, and to make conſtitutions provincial, by which 
the clergy ſhall be bound, but they cannot do any thing to bind 
the temporality, that is, the temporal perſons. From whence 
it was inferred, that their juriſdiction over the clergy, was only 
in ſpiritual matters; but to bind the laity in any thing they had 
no. juriſdiction at all. = 650 | be 

Dr. Andrews, in anſwer to this, argued, that Brook, in 
abridging the caſe, had miſrepreſented the words of Newton, 
which were, la temporaltie, i. e. temporal rights; and that they 
did not contradict the eccleſiaſtical authority, in ſpiritual matters, 
to bind the laity; but the ſenſe of the book is plain: after the 
power of the convocation over the clergy is ſtated, in oppoſition 
to that, he deſcribes their authority to bind the laity ; and f y 
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the firſt edition, from whence it is probable - 


would be abſurd to ſuppoſe he meant only the property of the 
laity, ſince he expreſſly confines their juriſdiction over the 
clergy, to matters merely ſpiritual. And this miſtake of the 
doctor, ariſes from conſulting; the laſt edition of the year book, 
which is miſrepreſented in this place; for, ago looking into 
roke abridged the 
caſe, the exception is /e temporaltie ; and this reading anſwers 
the ſenſe of the book. The next caſe is the abbot of YWaltham's. 


There the power of the clergy is confined within the ſame 


bounds, and Pigot and Cateſby, ſpeaking of the convocation, ſay, 


their authority to bind the clergy in ſpiritual matters, is as ſtrong 
as an act of parliament over the laity, becauſe they are repreſented 
in convocation, as well as the laity are in the parliament. But 


it is not hinted that the laity have any repreſentatives in this 


religious ſociety z nay 12 Co. 73. is expreſſſy otherwiſe. 4 Inſt. 


22. = T | 
: There is, indeed, an exception at the end of that caſe, in 12 
Co. 73. which has been relied on, in favour of this pretended 
juriſdiction; as if the canon, or ſtatute law, in ſpiritual caſes, 
and for ſpiritual perſons, might be altered in convocation., But 
it is certainly miſrepreſented, being nonſenſe, and directly con- 
trary to the preceding part of the caſe, which expreſſly reſolves 
that every canon to bind any perſon, muſt conſiſt with the prero- 
gatives, the common, and the ſtatute laws, and the cuſtoms of 
the realm. So there is no weight to be laid on that exception, 
nor ſhall I endeavour to give any other anſwer to it. 

If it be demanded what canons, and conſtitutions, ſynodal 
and provincial, are yet in force within this realm ? I anſwer, that 
it is reſolved and enacted by the authority of parliament, that 
{ach as have been allowed by general conſent and cuſtom within 
the realm, and are not contrarient or repugnant to the laws, 
{tatutes, and cuſtoms, of this realm, nor to the damage nor hurt 
of the king's prerogative, are ſtill in force within this realm, as 
the king's eccleſiaſtical laws of the ſame. Now, as conſent and 
cuſtom hath allowed thoſe canons, ſo no doubt, by the general 
conſent of the whole realm, any of them may be corrected, en- 
larged, explained, or abrogated. Without this common conſent 
and allowance, the canons extend to the clergy only ; and when 
they ſhall bind the laity, can be diſcerned only by this rule. 
Moor 755. Caſe 1043. Cro. Jac. 37. It is agreed, that eccleſi- 
aſtical ordinances in ſpiritual matters, confirmed by the king, 
bind the clergy, being made by their repreſentatives in convo- 
cation. To this agree, Sal. 134. Carth. 455. But there it is 
expreſſly reſolved, by Holt, Ch. Juſt. and the court, that they 
muſt be confirmed by parliament, to bind the laity. And that 
the reſolution of the court was, in this point, as Mr. Serj. 
Carthew repreſented it, I am fully convinced, having ſeen two 
other reports of the ſame caſe, correſponding with this ; the one 
by. my lord. Raymond, the other by Ch. Juſt. Eyre ; and in lord 

KRaymond 's 


. 
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Raymond report are the words, that the clergy are ſubjject to a law 
different from the laity. In the caſe of Britton and Standiſb, 6 
Mod. 189. Lord Holt declares himſelf plainly ; that canons made 
by the convocation cannot, proprio vigore, bind laymen ; and 
muſt crave the ſupport of uſe and cuſtom to authenticate them. 
Indeed this book, of itſelf, is of no great authority; but agreeing 
with what is reported in Cartb. to be faid by Holt on the like oc- 
caſion, the credit of it, in this inſtance, cannot reaſonably be 
doubted. In Davis his caſe Mich. 5 Geo. in C. B. which was 
a prohibition to the conſiſtory court of St. David's, where one 
was libelled for teaching ſchool, without a licenſe ; a prohibi- 
tion indeed was denied, becauſe the ſtatute for preventing the 
growth of ſchiſm, was then in force. But lord Ch. Juſt. King 
faid, it was the prevailing opinion, that lay-men were not bound 
by the canons in 1603, and conſequently not puniſhable in the 
ſpiritual court for a breach of them. The caſes cited in ſupport 
of the canons and the ecclefiaſtical juriſdiction, were theſe fol- 


123 


lowing ; Bird and Smith, Moor 78 1. Ca. 1083, which was a bill 


brought by a perſon put into the poſſeſſion of a rectory, under 
the writ de vi laica removenda, to reſtrain the former rector from 
taking poſſeſſion again of the rectory, till a ſentence of depriva- 
tion pronounced againſt him was defeated; upon which ſentence 
the title of the plaintiff in chancery was founded. It may be 
ſaid in general very truly, that the caſe is an extraordinary one; 
for it is in effect turning out a rector pending an appeal; and 


ſuch a caſe as would hardly ſtand for a precedent at this day; 


and therefore the authority of it more to be ſuſpected. The 
reaſon for citing this caſe was on account of the third reſolution 
contained in it, which is this; that the canons of the church 
made in convocation, with the king's affent, tho' without the 
parliament, ſhall bind, in all matters ecclefiaſtica}, as well as an 
a& of parliament ; for that by the common law, every biſhop 
in his dioceſs, and archbiſhop in his province, and the convo- 
cation in the whole nation, might make canons, to bind all 
perſons within their reſpective limits: becauſe the convocation 
of the clergy, being one branch of the parliament, and ſevered 
only for their own eaſe, muſt yet retain their proper and pecu- 


har authority, when met together. And as a clergyman can't 


be a member of parliament, nor a lay-man a member of the 
convocation ; ſo the convocation may make canons about things 
appertaining to their authority ; and theſe canons, confirmed b 
the king, thall bind the whole realm. Laying aſide the pecu- 
harities of this caſe before mentioned; yet it is remarkable that 
the book. does not expreisly ſay, that the laity are bound by fuch 
canons ; and as both the parties before the court were clergy- 
men, all that was neceſlary to be determined in the caſe was 
their obligation over the clergy. And if this refolution be con- 
ſtrued according to the fubje& matter of the queſtion, which 
was their force over clergymen. in 8 matters, it may — 
; X e 
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be admitted to be good law: but as a warrant to prove the 
power of the clergy in binding lay-men, it can never be allowed. 


The next caſe cited is Hill and Good. Vaugh. 327. where Vaughan 


Ch. Juſt. in delivering the reſolution of the court ſays, a lawful 
canon is the law of the kingdom, as well as an act of parliament. 


But it is worth noting on this ſaying of his, That he does not 


define what is a lawful canon ; nor does he acquaint us what muſt 


be the ſubje& of, or who are the perſons that muſt be bound 
by ſuch a canon. The caſe of Dr. Groves and Elliott, 2 Ventr. 
43. and the opinion of Vaughan, as to the obligation of canons 
made by the convocation, and confirmed by the crown, in 
church matters, over the laity themſelves, has been much relied ' 
on. But that caſe was only on a motion for a prohibition, not 
much conſidered, and the opinion cited, not at all pertinent to 
the point of the caſe. Beſides, Mr. Juſtice Tyrrell, is of a direct 
contrary opinion ; and holds, that the king and convocation, 
without the parliament, can't make any canons which ſhall 
bind the laity. And this rule is founded on the reaſon of the 


thing itſelf, and alſo confirmed by ſubſequent declarations of 


parliament. In the preamble of the' ſtatute 25 Hen. 8. c, 21. 
concerning Peter-pence and diſpenſations, are theſe words; after 


ſetting forth the uſurpation of the popes, it goes on, © That 


«© this realm recognizing no ſuperior under God, but the king, 
«* but being free from ſubjection to any man's laws, but onl 

« ſuch as have been deviſed, made and obtained within this 
<« realm; or to ſuch as by ſufferance of the king and his pro- 
« genitors, the people of this realm have taken at their free 


p* liberty, by their own conſent, to be uſed amongſt them, and 


% have bound themſelves, by long uſe and cuſtom, to the ob- 
ſervance of the ſame; not as to the obſervance of any laws of 
any foreign prince, potentate, or prelate, but as to the cuſ- 


s tomed and ancient laws of this realm, by the ſaid ſufferance, 
% conſents and cuſtom.” And the like declarations are made 


by the ſtat. 25 H. 8. c. 19. 35 H. 8. c. 16. and 3 Edw. 6. c. 11. 
From whence it is plain, the parhament took it, that ſuch con- 
ſtitutions, as had by immemorial uſage, - prevailed amongſt us, 


had obtained the force of a law. And Sir Matthew Hale, in a 
learned manuſcript, that I have ſeen of his, gives an count, 
how he ſuppoſed the canon law came hither. * I conceive, 
(fays that great lawyer,) that when chriſtianity was firſt introdu- 
ced into this Iſland, it had ſome external diſcipline, and this diſ- 
cipline became binding, either by the powers of the governors 
who impoſed it, or elſe from the voluntary ſubmiſſion of thoſe 


who received the religion. If we ſuppoſe the governors of the 


.nation, who had the legiſlative power, commanded it, the obli- 


gation is 1 but if it obtained by the conſent and ſub- 
miſſion o 


ſingle perſons, who embraced this religion, then it 
bound them only during their own lives. However, their deſ- 


cendants afterwards, ſubmitting to the ſame rules, in proceſs of 
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time, they prevailed univerſally; and in the end grew into ge- 
neral cuſtoms, and ſo obtained the force of a law.“ In the pre- 
ſent caſe, an old conſtitution of archbiſhop Stratford was pro- 
duced, 2 lib. 4. Tit. Humana Concupiſcentia, which is only 
adopted from the decretals. And to ſhew that this conſtitution 
is of force in England, Dr. Andrews cited ſeveral caſes out of the 
regiſtry of the archbiſhop of Canterbury, and particularly one of 
lord Coke, C. F. who ſubmitted to ſpiritual juriſdiction, for being 
married in a houſe, without licenſe or banns. But theſe prece- 


dents, we think, are of no great weight to prove the allowance 


of this conſtitution, They muſt have paſſed /ub flentio ; and the 
parties might think it more prudent to ſubmit, than engage in a 
diſpute that would make a noiſe in the world, whether the ſpi- 
ritual court was juſtifiable in their proceedings or not. But 
however, we are all of opinion, that for the marriage without 
banns or licenſe, and in a private houſe, the ſpiritual court hath 
a proper juriſdiction, not founded on ſuch looſe uncertain grounds 
as the precedents now produced, but eſtabliſhed on the firm baſis 


of a judicial reſolution in a temporal court. 1 Jones 259, where, 


by fix judges againſt Whitlock and Croke, it is determined, that 
if any marry without proclamation of banns, or licenſe to diſ- 
penſe therewith, they may be cited into the ſpiritual court. 
This reſolution, pronounced with ſach deliberation, we think 
entirely eſtabliſhes the force of the abovementioned conſtitution. 
This is the ſtrongeſt evidence of its conſent and allowance. And 
indeed it would be very ſtrange, that ſeeing clandeſtine marria- 
ges have always been ſo much complained of, and found fo in- 


jurious to the public, if they were entirely diſpuniſhable till the 


ſtatute 7 and 8 Vill. 3, which introduces the laſt great queſtion. 
Thirdly, Whether this juriſdiction fo veſted in the ſpiritual court, 
be taken away by the act 7 and 8 W. 3. c. 35. But I muſt 
premiſe, firſt, that if the ſtat. did repeal the ſpiritual law ; yet 
it extends only to the huſband, he alone being liable to the for- 
feiture : ſo that, at all events, a conſultation muſt go againſt the 
wife. But however, to ſettle this great queſtion, which has 
been ſo much relied on, we are, upon conſideration, all of 
opinion, that the ſtat. 7 and 8 W. 3. c. 35. has no influence or 
operation on this caſe. Whether an act of parliament, which 


gives the penalty for the commiſſion of an offence, of which 
the ſpiritual court has a juriſdiction, without a faving of their 


juriſdiction, deſtroys the juriſdiction of that court, has been a 
queſtion very much agitated in our books. In 2 Ventr. 41. The 
court held, they may proceed in the ſpiritual court, as for an 
offence againſt . ſpiritual law, tho” it is alſo made an offence 
againſt a ſtatute, 2 Lev. 222. Corcy and Pepper was a ſuit in the 
ſpiritual court, for teaching ſchool, without licenſe ; for which 


a penalty of „ 5. is inflicted by 13 and 14 Car. 2. c. 4. Yet re- 


ſolved this did not take away the ſpiritual juriſdiction arifing 


from the canons. But 2 Jones 131. Hill and Boomer, Carth. 
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164. Chedwick and Hughes are to the contrary. The caſe of 


Matthews and Burdett, Salk. 672, was on the ſame point, but 
never determined. 855 9 - 
It muſt be admitted, where the temporal and eccleſiaſtical pu- 
niſhments are for the ſame offence, the rule that nemo bis puniri 
debet pro eoden delicto, is a ſtrong objection; for tho the party 
ſhould, upon a proceeding in the ſpiritual court, be acquitted or 
convicted ; yet auterfoits acquit or convict, could not be pleaded 
to an action on the ſtatute for the fame offence. SY 
As to the cafe on the ſtatute for teaching ſchool, without li- 
cenſe ; the intent both of the temporal and ſpiritual proceeding 
is the ſame; namely, to prevent improper perſons from teaching 


| ſchool. But the deſign of the penalty given by the ſtamp act, 


was not to puniſh the offence, as a crime againſt the ſpiritual 
law, or any rule of ſpiritual government; but purely to enforce. 
the payment of the duty upon licenſes, and to prevent frauds in 
the public revenue. This is evident by the recital introducing 
the 4th. ſection of that act, on which the queſtion ariſes. The 
words are: For the better aſcertaining, collecting, and levy- 
ing, the ſeveral duties, granted upon licenſes of marriage.” 80 
that it is plain, the proceedings are diverſo intuitu, & pro diveris 


rationibus. 2 Inſt. 622. 


The caſe on the 18 Eliz. c. 3. concerning baſtards, is much 
ſtronger. That ſtatute gives a power of correcting the parties 
offending, but not as for a ſpiritual offence; but to punifh ſuck 
as brought charges on pariſhes, by their incontinency ; and ac- 
eordingly theſe juriſdictions have always gone hand in hand. 

Thus we think a ſubſtantial diverſity is made where the ec- 
cleſiaſtical juriſdiction may be ſuppoſed to be annulled. The 
common difference that is taken, that proceedings in the fpiri- 
tual court are pro ſalute anime, and the civil ſuits for temporal 
puniſhment, is of very little weight, and a diſtinction in words 
only : for all puniſhments, whether in one court, or another, 
are for reformation of manners, and conſequently pro ſalute anime. 

There is yet another ground, on which the eccleſiaftical au- 
thority, as to this point, is ſupported, which is the Rubrick, that 
ſpeaks of banns. This is confirmed by the ſeveral acts of uni- 
formity, as 5 and 6 Edi. 6. c. 1. 1 Ehz.c. 2. ſed. 16, which 
gives all ordinaries, within their juriſdiction. power to puniſſr 
offences againſt it. And laſtly, the ftatute 13 and 14 Car. 2. 
c. 4. from whence it follows: firſt, that the laity, are bound by 
the Rubrick, for marrying without publication of banns. Se- 
condly, they are liable to be puniſhed for offending againſt the 
Rubrick, as for the breach of an act of parliament. And from 
hence a new queſtion, not moved at the bar, may be made, 
Whether, ſuppoſing the ſtatute 7 and 8 W. 3. c. 35. ſhould 
amount to an extinguiſhment of the fpiritual. Luriſdiction, as 
built on the ancient conſtitutions ; yet it ſhould be deemed to be 
a repeal of that juriſdiction conſtituted by the ſaid acts of parlia- 


ment; 
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ment; which ſettle the uniformity. And it is a certain rule, 
in general, that /eges poſteriores pariores contrarias abrogant : but 
WaAen a — affirmative law gives only a penalty, that 
never, of itſelf, was eſteemed a repeal of precedent laws: Acts 
of repeal in the affirmative muſt imply ſome ſort of contrariety, 
ſomething evidently inconſiſtent with thoſe before in being. 
But that is not the caſe in ſtatute 7 and 8 W. 3. c. 35; for the 
penalty there, is given with a different intent, than the acts of 
_ uniformity were penned with. Theſe were deſigned to make a 
conformity in the public worſhip, and in matters of religion ; 
but that was calculated to chaſtiſe any frauds in the public reve- 
nue. As clandeſtine marriages have at all times been found to 
be productive of many and great evils to the nation, we were 
willing to ſettle the law on this head. 5 ON 
The rule in this caſe muſt be, that the prohibition ſhall ſtand; 
as to the ſuit for being married between the houts of one and 
eight in the morning; and not between eight and twelve; fot 
we can find no law to ſupport that part of the libel, except the 
canon in 1603. And if we ſhould not- prohibit the ſpiritual 
court from proceeding in thoſe articles, they might convict the 
party on that, tho' they ſhould acquit her upon the other. But 
as to the reſidue of the libel, for marrying without banns or 
licenſe, in a private houſe, and not in a church or chappel, a 
conſultation muft be awarded. — 
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Smith v. Boucher & al. Ste page 89,-=-92. | 


M R. Deniſon now argued for the defendants, that this action 
LY JL would not lie, either againſt the judge, or officers, and 
for that purpoſe cited Gwinne and Pool, Lutw. 935. 10 Co. 68. 
5. The caſe of the Marſhalfea. 1 Ventr. 273. Hob. 63. 3 Lev: 
203. 8 Co. 121. — and Colcroff, Hill. 1728. in C. B. 
where it was held that falſe impriſonment would not lie againſt 
the recorder of Grantham, for the holding a man to ſpecial bail, 
when no affidavit of the truth of the debt had been made, 
previous to the arreſt ; for that the party's remedy was by action 
againſt the plaintiff. _ 
Mr. Draper ſaid, the reaſon of the reſolution in the caſe of 
Whitcroft and Colcroft,, was, becauſe the ſtatute 12 Geo. 1. does 
not make the arreſt, without ſuch an affidavit, void. | 


Ch. Juſt; This caſe falls within the reaſon of the caſe in 
Hob. 63, and muſt be governed by it; for that caſe ſhews, 
that the want of juriſdiction of the proceſs, is as fatal as the 
want of juriſdiction of the cauſe. In Nod. the judge had jurife 
dition: of the perſon and the cauſe; but not of the proceſs, as 
exerciſed by word of mouth; when by the cuſtom it ſhould 

have been by precept in writing. So here, tho' the judge had 
juriſdiction over the party and hy 3 yet by the cuſtom 


of 
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of Oxford, as ſet forth in his plea, he had no power to iſſue his 
warrant, to take the now plaintiff, but upon oath made before 
him, that the plaintiff believes the defendant is going to run 
away, which appears plainly to be a condition precedent to the 
judge's granting of his warrant. But that not having been done 
in this caſe, I think the judge had no juriſdiction or power, to 
iſſue this warrant ; and therefore that judgment muſt be given 
againſt him. And as all the parties have joined in this juſtifica- 
tion, judgment mult be given againſt them all. And therefore 
I think 'tis not neceſſary to determine now, how far the officers 
or plaintiff could have juſtified, if they had pleaded ſeparately ; 
but I ſhould think that the plaintiff would ſcarce be able to juſ- 
( - -: - F 
Tee, Juſt. In this caſe the judge had no juriſdiction to iſſue 
his warrant without oath ; for the cuſtom to iſſue the warrant 
mult be taken entire, part of which is, that it muſt be upon 
oath ; and therefore that muſt be taken to be part of the cuſtom : 
ſo here it is an abſolute want of juriſdiction in toto. . 
Cur. gave judgment for the plaintiff againſt all the defendants. 


Coward v. Porter. 


Court will not H Is was à motion by Mr. Strange and others for a new 


read affidavits in 212 . . 
contraiQtion of trial in ejectment brought for two mills and four acres of 
the certificate | 


of the judge who land; and they produced the affidavits of five of the jurors, who 
tried the cauſe. gave a general verdict at the trial, that they intended to find for 
the plaintiff, but for one mill and three acres of land. But Mr. 
Juſt. Lee told the court, .that he had waited on the Ch. Juſtice 
who tried the cauſe, and that he was very well ſatisfied with 
the general verdict, which they had given for both the mills, 
and the four acres of land; upon which the whole court faid, 
that they would not ſuffer any affidavits to be read, which were 
made by the jury to explain their verdict, after they had ſuch a 
certificate from the judge, who tried the cauſe ; for that it would 
be attended with very miſchievous conſequences, if they ſhould 
do it; and therefore denied the motion. 


Hepburn v. | 8 


Making up pa- : FTE R argument, it was held by the court that the 


83 clerk of the papers has an equal right to make up the 


the ae ij Paper books in ſpecial pleas, by original, as he has on proceed- 
origina-as by ings by bill; and they faid, that this point has been already 
dill, determined three times. "And note, it ſeemed to be agreed, 
that this office was firſt inſtituted, about the beginning of the 
-reign of James the Firſt. But the attorney ſaid he had ſearched 
all the records of that time, and could find nothing concerning it. 

| | | : ex 


: 
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Rex v. Dr. Holmes. 


NNE Dawſon, by the licenſe of the mayor and corporation Information cc 
of Oxford, ſet up a tavern, for the ſelling of wine in that ves -eainft the 


3 ; 2 : | . : vice-chancellor 
city; for which the convocation of that univerſity ordered him f for 
| diſcommoning a 


to be diſcommoned ; becauſe, by their cuſtoms, they ſay, that perſon who fer 


up a tavern with= - 


there are but three taverns within the univerſity, which are to $f," 
be licenſed by the univerſity : and that ſuch there were before 
he ſet up this. An inſtrument for diſcommoning him was 
drawn, and ſigned by the defendant Dr. Holmes, the vice chan- 
cellor, and fixed up at the public places in the univerſity, for- 
bidding all perſons who were matriculated into that univerſity; 
to have any dealings, &c. with him. Dareſon, willing to try 
what right the univerſity had to exerciſe this power, moved for 
an information againſt Dr. Holmes, for being inſtrumental in the 
making and figning this order, and fixing it up in ſo public a 
manner. And a rule was given to ſhew cauſe, which was done; 
and the court faid, that there was no foundation for granting 
this information; for that here appeared to be no perſonal miſ- 

behaviour of Dr. Holmes; for that what he did, was only agree 
able to what was his duty, according to the uſage, which has 
been long practiſed in that univerſity ; and that if this informa- 
tion was granted, no judge, who ſhould try, would determine 
upon the lawfulneſs of the cuſtom, which they now pretend 
to. And therefore, if Daw/on has a mind to try the authority 
which the univerſity had to diſcommon in ſuch caſe, he ſhould 
have moved for an information in the nature of a quo warranto, 
againſt the univerſity of Oxford, to ſhew by what authority they 
claimed the privilege of diſcommoning in ſuch caſes; or elſe 
have brought his action on the caſe; | 


Turner v. Cordwell. 


As E on ſeveral promiſes. Defendant pleaded in abatement, Plea in abate- 
that his name was Cordwell, and not Cordwall, as men- non terte; 


tioned in the declaration. The plaintiff replied and traverſed defendant demur- 


the plea, and concluded to the country. The defendant demur- 1 
red to the replication ; and the plaintiff joined in the demurrer, er 
and prayed judgment of the action, and his damages, inſtead of to be = cott 
a 3 ouſter. | fs 9 

_ . Parker for the defendant ſaid, that by the plaintiff's con- 

cluding his joinder in demurrer in bar, inſtead of abatement, he 

had diſcontinued his action; and for that cited 1 Sid. 152. 1 Lev: 

163. Telu. 112. Aleyn 65. Show. 155. Salk. 177. 3 Mod: 281. 

Comb. 479. Salk. 218, 1 Show. 4. Carth. 43% 


Mr. 
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. T his was plainly proved at the trial; and likewiſe that 
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Mr. Deniſon ſaid, Carth. 173. ſtates the fame caſe with Salk. 
x77. quite different from what that book does; and that Salt. 
muſt be miſtaken. Salk. 3 and 4. 2 Lev. 19, 222. | 
Ch. Juſt. The rules of pleading are nice, but ſtill they muſt 
be obſerved; and in Liford's caſe 11 Co. it is held that every plea. 
muſt have its proper concluſion : and the reaſon given for it is, 
that good pleading is like good logick. And therefore tis ne- 
ceſſary, that the party not only lay his premiſſes before the 
court; but that he muſt likewiſe conclude rightly and logically 
from them, that the court may ſee whether he concludes rightly 
from his premiſſes or not. In the caſe of Bys and Harcourt, 
it is faid by Holt, that it was a replication at large; by which 
he meant, that the plaintiff had lain the fa& betore the court, 
but had not ſhewn what intent he did it for. And ] believe 
Show. 155. has miſtaken that caſe, Now if the rule of plead- 
ing be, that every perſon muſt conclude well; here is a plea in 
abatement, and the replication is right; and the demurrer to it 
is likewiſe concluded properly in abatement. But the plaintiff 
has joined in the demurrer and fays, that his replication is ſuf- 
ficient to compel the defendant to anſwer ; and then concludes 
with praying judgment of the action and damages; which being 
a joinder in demurrer, in bar to a plea and demurrer in abate- 
ment, is certainly wrong. Salk. 219. was a demurrer to a de- 
murrer, inſtead of a joinder in demurrer ; and held to be a diſ- 
continuance. And I cannot diſtinguiſh the preſent caſe, from 
the caſes which ſay, that the party muſt not only lay his caſe 
well before the court, but muſt likewiſe conclude well, to ſhew 
to the court, what uſe he would make of the premiſſes. And 
therefore, upon the whole, I think that the plaintiff has diſ- 
continued his ſuit. Some days after this, the whole court faid, 
they were of opinion, that this was a diſcontinuance ; and there- 
fore they gave a rule that the ſuit ſhould be diſcontinued ; for, 
in this caſe, they could not give judgment for either party. 


Ruſh and Allen, Aſſignees of Ryland, @ Bankrupt v. 


— 9—— T ROVER by the plaintiffs againſt the defendant on this 
: 4g tou vg | caſe: Ryland became a bankrupt in November, 1733 ; but 
goods were taken a, Commiſſion of bankruptcy was not taken out — him tilk 


fold, and the mo. the Fanuary following. The defendant Bater had judgment. 


ney paid to the 


fin he Againſt Ryland, and took out execution againſt him; and the 
execution. ng ſherift's officer, by virtue of a, fer: facias, on the 24th December 
; Puary a comm 2 . g . * . ; 

fion was taken 1733, levied goods and. chattles, and / 500 in money, of the 


out againſt As 


And the affign- property of Ry/and ; and the defendant in this action gave the 


der kor che gc ſheriff a bond to indemnify him in this execution; and / 300 


againſt the plain- In 24 : — 
gi hu che plain- in money was paid over to the now defendant in conſequence 


Judged that the 
action well lay. 


the 
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the plaintiff had made no demand of theſe goods, Sc. of the de- 
fendant before the bringing of the action. Lord Hardwicke, who 
tried the cauſe, was well ſatisfied that this action was well 


brought againſt the now defendant, who was plaintiff in the exe- 


cution, without joining the officer who took the goods, and 
making him a defendant in the ſuit ; and therefore ordered the 
jury to find for the plaintiffs, which they did. But Mr. Abney 
not being ſatisfied with this opinion, did now, by leave of m 

lord Zlardwicke, move for a new trial, in this caſe; and firſt ob- 


jected, that this action ſhould have been brought againſt the of- 
ficer and plaintiff jointly, or againſt the officer only, and not the 


plaintiff in the execution ; becauſe the property of theſe goods 
was not veſted in him, nor could they be ſaid to be in his 
poſſeſſion; and cited Cro, Eliz. 219. 2 Bulſt. 311, 12. 2 Mod. 
242. Secondly, here was no property veſted in the aſſignees to 
maintain trover. Thirdly, here was no converſion appeared to 
- be by the defendant, becauſe there was no demand proved, 

Mr. Agar cited the caſe of Willlrabam and Snow, in Sid. to 
ſhew that the poſſeſſion belonged to the officer, and not to the 
plaintiff in the execution; and ſaid that this caſe was not proper 
for trover, but for treſpaſs. ; | | 

Ch. Juſt. I thought at the trial, that the execution being 
executed, and lodged in the hands of the ſheriff's officer, it was 
unlawfully executed, being of the goods of a bankrupt, after the 
time of his becoming ſo. I thought too, that as it appeared 
theſe goods were in the hands of a tortious taker, there was 
no occaſion to prove an expreſs demand ; and that to prove the 
poſſeſſion in the defendant, there was no occaſion to prove an 
actual poſſeſſion in him; for that the poſſeſſion of the officer, is, 


in this caſe, the poſſeſſion of the defendant himſelf : for if my 


agent, by my order, receives a thing, and converts it; trover 
will lie againſt me for it. And here the plaintiff in the execu- 
tion (the now defendant) has given the ſheriff a bond to indem- 
nify him from the execution, and has received 300. of the 
money levied; and trover is the general action brought in this 
caſe, and not treſpaſs; and it 1s generally brought againſt the 
officer and plaintiff in the execution; but if this law was to pre- 
vail, the plaintiff muſt always be acquitted ; and the reaſon 
Joining the officer with the plaintiff is, becauſe in many 
_ caſes, the aſſignees can't prove an expreſs direction from the 
plaintiff for the execution; and therefore they bring their action 
againſt both, that they may be ſure of them: and all declara- 
tions in this action, by the aſſignees of bankrupts, declare on their 
own property: and it can't be otherwiſe; for by relation, the 
property of the bankrupt's eſtate is veſted in them, againſt all 
common perſons, from the time of the bankruptcy. Upon 
- theſe reaſons, I directed the jury, to find for the plaintiffs as to 
the goods and chattles; and for the defendant as to the money; 
for 1 thought that this action would not lie for it: and not- 
' Mm withſtanding 
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withſtanding what has been ſaid, I ſee no reaſon to alter my opi- 
nion, as to any part. And the aſſignees can't maintain an action 
in this caſe, for money had; for: then, they by their action 
would confirm the taking to be lawful. | | 
Page, Juſt. The taking of the goods by the officer, by the 
command of. the now defendant, is a taking by himſelf: and I 
think that the defendant's giving a bond of indemnification to 
the ſheriff, and receiving part of the money levied, is a ſuffi- 
cient evidence to prove that the goods were taken by his com- 
mand. And as to the reſt, he was of the ſame opinion with 
the Ch. Juſt. 885 3»ii.i 
Probyn, Juſt. Where there is a tortious taking, tis ſufficient 
to ſupport an action of trover, without any demand proved, 
or any matter of converſion ſhewn. - And by the caſe of Braſſey 
and Dawſon, | ſee page 65.] it is adjudged, that by relation, the 
property of the bankrupt's goods veſts in the aſſignees from 
the time of the bankruptcy. As to the reſt, he ſpoke to the 
fame effect with the Ch. Juſt. And Lee Juſt. likewiſe was of 
the ſame opinion n omnibus. Upon which the court denied to 
grant a new trial. CC = 


Dibbin v. Coke & al. 5 


e 8 N action on the caſe was brought againſt the defendants, 
a ee a maſter and ſervant, for ſtopping up a way. The ſer- 


brought againſt * 5 . P jo ER 

wo, and ene Vant let judgment go againſt him by default, and the maſter. 
del ner bee pleaded not guilty ; and verdict was given for him. And Gapper 
his coſts on the no- moved, that the maſter, in this caſe, might have his coſts 


Fil. v fr ue on the ſtatute 8 and 9 Wil. z. c. 10. /. 1. where it is ſaid, that 
nag ders if ſeveral perſons be made defendants to any action, plaint of 

not mean "1cpal treſpaſs, aſſault, or falſe impriſonment, or ejectment; and any 
treſpaſs wi . ONE OF more of them ſhall be acquitted by verdict; every perſon 

: o acquitted, ſhall have his coſts, &c. cited Stat. 33 H. 8. c. 15. 
and 4 Fac. c. 3. 1 Lev. 63. and Langdon v. ---- Trin. 7 and 8 
Ges. 2. in C. B. which was an action on the cafe, upon ſeveral 
promiſes ; and upon not guilty pleaded, ſome were found guilty, . 
and others not. And after argument, that court held that the 
defendants who were found not guilty, ſhould have their coſts. 
Heb. 180. : ES : 

Mr. ſerjeant Draper cited Sa. 194. and Se/k. 205. to ſhew 
that the ſtatutes which gave coſts, are to be taken ſtrictly, and 2 
Rolls Rep. 140. . | | IE Ghats, | 

Ch. Juſt. I don't underſtand the books which ſay the giving 
of coſts is a kind of penalty; for I think tis to be conſidered as 
a ſatisfaction to the party. This ſtatute V. 3. is a new enact- 
ing chuſe, and introductive of a new law. In the ſtatute of 4 
Jec. I. c. 4. there is mention made of all actions whatſoever, 
in which the plaintiff ſhall recover coſts. The ſole queſtion 


here 


— 
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., 


here is, whether the words action or plaint of treſpaſs, ſhall. be 
conſtrued to extend to actions on the caſe; and the court ordered 
it to ſtand over, and ſaid the caſes cited were little or nothing to 
the purpoſe. LEY © roy * 
For the remainder of this caſe, ſee table of the names of the caſes. 


Rex v. Lloyd. See page 84---88. 
ORD Hardwicke now delivered the opinion of the court in 
this manner. The juſtices of peace have, in this caſe, in 
the very ſtrongeſt manner, followed the very words of the ſtatute 
1 W. and M. c. 21. / 6. and then they ſay, that they do find, 
adjudge, and declare, that the defendanthath been, . is, guilty 


of the premiſſes, c. SE e 3 
To this reſolution againſt him, three exceptions were at firſt 
taken; but two of them having been given up on the firſt argu- 
ment, as being of no weight, the —_ exception on which the 
laſt argument was founded, was, that the juſtices of peace have 
not ſet out in the order, by which they removed the defendant 
from the office of clerk of the peace of Gardigan, the evidence on 
which they found him guilty ; and therefore his counſel in argu- 


ing for him, (aid, that this was a conviction, and not an order; 


for that it was attended with the penalty of the loſs of his free- 


Hold. And in caſe this is a conviction, there is no doubt but 
that the juſtices of peace ought to have ſet out the evidence; 
for that point is now well eſtabliſhed. And the caſe in Saſk. 36g. 
where the contrary is adjudged, has been held not to be law. 
So the firſt queſtion here is, whether this be a conviction or 
an order. Secondly, If it be an order, whether there be any 
difference between an order of this nature, and a conviction. 


We are all of opinion that this is an order of the quarter ſeſ- 


ſions, and not a conviction. The ſtatute 1 . and M. c. 21. 
. 6. ſays, that if the clerk of the peace miſdemean himſelf in 
the execution of his office, and a complaint, and charge, in 
writing, of ſuch miſdemeanor, ſhall be exhibited againft him to 
the juſtices of peace, in their general quarter ſeſſions; it ſhall 
be lawful for the ſaid juſtices, or the major part of them, upon 
examination, and due proof thereof, openly in their general 
quarter ſeſhons, to ſuſpend, or diſcharge, him from the ſaid 
office. I can find but four caſes ſince the making of this act, 
where there have been proſecutions on it. The firſt caſe was 
Rex and Baines, Salk. 680. which underwent a ſtrict examination, 
and was quaſhed for the manner of ſetting out the charge. The 
next was Rex and Horwell, Paſch. 1 Geo. I. which was never de- 
termined. The third was Rex and Harland, Mich. 3 Geo. 1. which 
was quaſhed in Mz:c2oelmas Term following, becauſe the names 
of the juſtices of peace were not ſet forth, in the caption of the 
order; and the fourth is this preſent caſe. In all theſe caſes, 
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the certioraries which were granted, were to remove all orders, 
Sc. not mentioning the word conviction; whereas if theſe orders 
were taken to be convictions, it would be a ſufficient reaſon to 
quaſh them, which has not been done. Beſides, in theſe caſes all 
the returns have been in Engliſb, and not in Latin; which before 
the late act, (which turns all law proceedings into Engliſi would 
have been a fatal exception. I have all the arguments of the 
caſe of Rex and Baines; and there, even Holt, who argued 
againſt the charge, treated it as an order of ſeſſions, and not a 
conviction ; and that point was then directly under their conſi- 
deration. But it was objected, that though this might bear the 
name of an order, yet that it was of the nature of a conviction ; 
for that by this the defendant loſes his freehold. And it muſt 
be allowed that the objection does carry ſome reaſon with it; 
and, if a res integra, might poſſibly be thought to be ſo. But this 
objection preſumes too much; for then every act of the juſtices 
of peace, by which a man is convicted of an offence, attended 
with a penalty, muſt be taken to be a conviction ; whereas the 
ſtatute 18 Eliz. c. 3. and ſeveral other ſtatutes, infli& penalties 
on the parties convicted, and yet the acts of the juſtices of peace, 
upon theſe convictions, have been always conſidered as orders, 
and not convictions : therefore it muſt be allowed that the diſ- 
tinction between orders and convictions are very nice. And this 
court ſeems to have founded the diſtinction between orders and 
convictions, rather upon the manner of penning the ſeveral ſta- 
tutes which give juriſdiction to the juſtices of the peace, than 
upon the nature of the penalty, which they inflict; and if we 
ſhould determine this to be a conviction, we ſhould go contrary 
to the opinion of thoſe who have been before us. So the next 
queſtion is, whether there is any difference between convictions 
and orders, as to the ſetting out the evidence; and we think 
that doctrine is ſo well ſettled, that we cannot break through it. 
The ſtatute 18 E/z. c. 3. gives power to juſtices of peace, out 
of ſeſſions, over the reputed fathers of baſtard children. And 
ſtatute 3 Car. 1 c. 4. gives the ſame juriſdiction to the ſeſſions. 
And in Mich. 4 Geo. 1. No. 6. in the Crown Office, is the cafe 
of Rex and Blackwell, which was an order of ſeſſions on the re- 
puted father of a baſtard child, which was penned in the very 
words of the ſtatute, and neither the evidence, nor the ſum- 
mons, was ſet out. And Mr. Juſtice Page, being then of coun- 
ſel for the defendant, excepted to the order, upon the generality 
of the words, upon the examination of the cauſe and circumſtances, 
Sc. and likewiſe, becauſe there was no ſummons ſet out: and 
the court over-ruled the exception; for they ſaid, that this be- 
ing an order, they would preſume the juſtices did right, till the 
contrary appeared. The words of this ſtatute, 1 V. and M. c. 
21. are the very ſame with the words in the ſtatute 18 E⁊. 
and it has been held ſufficient, on proceedings on that ſtatute, . 
to purſue the very words of the act: and the ſeſſions have done 


this 


| \ 
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this in the preſent caſe, in the ſtrongeſt manner. Rex and Ve- 
nables, Trin. 11 Geo. 1. [Stran. 630. lord Raym. 1405.] was a 
.caſe on ſtatute 5 and'6 Edw. 6. for keeping a diſorderly ale- 
houſe; and the party was ordered to be committed to priſon fer 
three days, and till he ſhould find ſecurity, &c. and there was 
no ſummons ſet out; nor did it ever appear, that the man was 
heard to anſwer for himſelf ; and this point was ſtrongly argued ; 
and yet the court was unanimous in their opinion, that this be- 
Ing an order of juſtices, and not a conviction, it was not neceſ- 
fary to ſet out a ſummons, for that they would preſume that the 
«Juſtices had done right: but it afterwards appearing to the 
court, that, in fact, the party was neither ſummoned nor heard, 
they granted an information againſt the juſtice, who made the 
order. 1 | 

In this caſe, indeed, the want of a ſummons is not objected 
to, but want of the ſetting out the evidence, by which the de- 
fendant was found guilty. But the caſes which are cited, are 
ſtronger than the preſent caſe; for ſummons concerns natural 
_juſtice itſelf; whereas the want of ſetting out the evidence, can 
be but a defect in the form and manner of proceeding Mich. 
5 Geo. 2. Rex and Theed Stran. 919. lord Raym. 1375. ] 

At has been ſaid for the defendant, that it is contrary to the 
general rule of law, to excuſe the want of ſetting out the evi- | 
dence, whenever there is a ſummary way of proceeding, without Gn, 
a jury; for that, in ſuch caſes, the evidence is always ſet out. | 
And it was compared to the proceedings in dower, and demurrer 
to evidence. But there is a great difference between them caſes, 
and this.: for error lies on the judgment given in ſuch actions F 
and if the evidence was not ſet out, the ſuperior courts would 
have nothing whereon to judge of the damages in the one, or 
the validity of the evidence in the other. But in this caſe, here lies 
no appeal from the facts; for the ſeſſions are the final judges in 

this caſe; and therefore when theſe orders are removed up here, 
we commonly judge of the law arifing on the order itſelf. It is 
objected that this order is attended with the penalty of the loſs of 
a freehold ; and therefore, as the penalty is great, the evidence 
ought to be ſet out. But in the caſes which have been menti- 
oned of baſtardy, keeping diſorderly houſes, &c. the penalties 
cannot be ſaid to be ſmall, and yet it is not required in theſe 
caſes. The laſt objection which has been made is, that it has 
never been determined, that it is not neceſſary to ſet out the 
evidence in this caſe. And it is true, that it never has been de- 
termined ; but the law does not conſiſt of particular inſtances 
only; but in the reaſon which runs through and governs thoſe 
caſes, which have been determined. In the cafe of Rex and 
| Howell, this point did come before the court, though it was not 
determined. And the caſe of Queen and Barnes, is as good a ne- 
gative authority as can be; for though that caſe was ſo much 
Afted, yet this objection was never = pn But the foundation 
5 | n on 
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on hich we have formed this — is, that this is an ples. i 
not a conviction; and therefore it muſt be governed by the ſame 
rules, by Wach other orders have been. I own that, for my 
own part, I was for a long time doubtful; and was, at laſt, de- 
termined, by this diſtinction, which has been ſo long eſtabliſh- 
ed. Wherefore we are all of opinion, that this order mult be 
.athrmed. 

N. B. That i in about four days after the Ch. Juſt. had deli- | 
vered the opinion of the court, in this caſe, he informed 
the bar, that he had been miſtaken in ſtating the caſe of 
Rex and Theed; for that he had ordered the rules to be 
ſearched, and found it was conſidered by the court, as a 
conviction ; and was quaſhed ; becauſe the ſeſſions had not 
ſet out the evidence on which they convicted him; and 
therefore that caſe no way impeached the reſolution given 
in the caſe of the king WR — that _ _ an 


Order. 


Lumley v. Palmer. Stran. 1000. 8. C. 


Parol acceptance. N N action was brought againſt the defendant as an acceptor 
«&tionagainft the of an inland bill of exchange; upon the trial, before lord 
art ofa bill Hardwicke, at Guildhall, it appeared upon the evidence, that the 

- acceptance was by parol only. The plaintiff had a verdict, but 

this point was ſaved to the defendant, whether or not a parol 
acceptance of an inland bill of exchange, is ſufficient to warrant 
an action againſt the acceptor, upon the ſtatute 9 and 10 V. z. 

c. 17. and 3 and 4 Ann. c. 9. and it was moved accordingly, 
in B. R. 

Mr. Abney, for che plaintif, argued, that the judges have 
extended actions on balls of exchange, in favour of merchants ; 
and trade. | 

Holt, Ch. Juſt. ſaid he remembered the firſt action brought 
on a bill of exchange, 2 Lut. 158 5. 

: Treby, Ch. Juſt. ſaid, that bills of erchange were firſt allow- 
ed between Exgliſb and foreign merchants ; next, among Engli/b 
merchants ; afterwards, among all traders in general: and laſt- | 

ly, amongſt all perſons whatſoever, 2 Vent. 292. and therefore 
if a gentleman draws a bill of exchange, he is a merchant to that 
purpoſe. The two acts concerning inland bills of exchange, are 
made for the benefit of the drawer, that he ſhould not be 
chargeable for intereſt and cofts, without a profit. Salt. 131. 
Acceptance for part is good. Wagerſloff and Keene, Mich. 6 Geo. 
I. [Sfran. 214.] Comb. 45 2. theſe reſolutions ſeem to be founded 
on Molloy, who ſays the ſame. Acceptance by a ſtranger is good, 
do as to bind the ſtranger for the honour of the drawer. Carth. 

479. Acceptance after time of payment is elapſed, is good. Sab. 
129. Tho' the act 4 and 5 Ann. provides, that no ACCEptance | 
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of an inland bill of exchange, ſhall charge any perſon 1 


ever, unleſs under-written, or indorſed; yet the laſt clauſe in 
the acc ſets all at large again, which is a proviſo, that nothing 
contained in this act ſhall diſcharge any remedy, which any per- 
ſon may have againſt the drawer, acceptor, or indorſer, of any 
ſuch bill. Therefore, as theſe acts have made no alteration, as 
to this point, it is to be ſeen what was the cuſtom of merchants 
before thoſe ſtatutes, and what it is now. In Malloy 29 5, and 
300, it is ſaid, that an acceptance binds without writing, and 
that a ſmall matter amounts to an acceptance, ſo as there be an 
underſtanding between the parties; that if it is ſaid, leave your 
bill with me, and I will accept it, that is a good acceptance. Mich. 
12 Geo. 1. Wilkinſon and Lutwidge | Stran. 648.] at Ns Prius be- 
fore lord Raymond, action on a foreign bill of exchange, againſt 
the defendant, as acceptor. On the evidence, it appeared, that 
the defendant in a letter ſaid, Iwill pay it, if you'll let me firſt ſend 
to my correſpondent in Ireland. It was inſiſted upon by the de- 
fendant, that this was only a conditional promiſe of acceptance, 
but the Ch. Juſt. held it a good acceptance. Micb. 6 Geo. 2. Cox 
and Coleman ; a foreign bill of exchange was drawn upon the 
defendant and returned, and proteſted tor non-acceptance, and 
afterwards the defendant ſaid to the plaintiff, 7 #be bill comes 
back I will pay it; and this was held a good acceptance. There 


never was any difference between foreign and inland bills of 
exchange, as to the matter of acceptance, by common law 


nor by ſtatute; bat only in matter of proteſts, they differ at 
r Oo . 

Mr. Strange, on the ſame fide, argued, that there is no 
doubt, that before 9 and 10 V. 3. a parol acceptance was 
good, as appears by Molloy. The alteration which that act has 
made, as to theſe bills of exchange, is, that it makes an under- 
written acceptance neceſſary, to warrant a proceſs of non-pay- 
ment, ſo as to charge the drawer for principal, intereſt, and 
charges; but the act does not ſay, that an acceptance, though 
not in writing, ſhall not be ſufficient to any other purpoſe than 
that particular one there mentioned. This act of 9 and 10 WII. 
3. does not extend to proteſts for non- acceptance, and there- 
fore, in order to elude this act, it was cuſtomary with mer- 
chants to refuſe to accept; and therefore to ſupply this defect, 
was ſtatute 3 and 4 Ann. made, which gives a proteſt for non- 


acceptance, and then provides that no acceptance ſhall charge 


the drawer with intereſt and coſts, on a proteſt for non-payment, 
unleſs it be under-written, or indorſed ; and this is all the in- 
novation that is made by the ſtatute ; but there is nothing in it 
concerning an action againſt the acceptor; but it is made merely 
for the benefit of the drawer, that he ſhould not be charged with 
Intereſt and coſts, upon a parol acceptance. Sale. 231. 6 Moe. 
881. This appears by the laſt proviſion of the act, which is, 
that nothing contained in the act ſhall diſcharge any 8 
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which any perſon may have againſt any drawer, acceptor, or in- 
dorſer. Now the plaintiff had, by the common law, a remedy 
to charge the acceptor *for the principal, and that ſtill remains. 
And this has been the conſtant courſe of the city of London, ever 


ſince this act, as well as before. Scof and Anderſon, Mich. 1 
Geo. 2. a parol acceptance of an inland bill of exchange, was 


held good by Raymond, Ch. Juſt, at Ni Prius, London. 


Mr. Marſh, contra, argued, that as many inconveniences 
aroſe from a light acceptance of an inland bill of exchange, 


the deſign of the above-mentioned acts was, that an acceptor 


ſhould be made liable by his ſolemn act of under-writing, or in- 
dorſing. In the act of queen Anne are theſe general words, 
e that no acceptance ſhall be ſufficient to charge any perſon 
«whatſoever, except under-written, or indorſed.” And there can 
be no cuſtom of merchants, as to the inland bills of exchange, 
ſince Holt. Ch. Juſt. ſaid he remembered the firſt action ever 
brought on them. And as to foreign bills, in Lutw. 887. is a 


declaration on a foreign bill; and when it comes to an aver- | 


ment of the fact, it is particularly ſaid, acceptavit & manu fun 
ſubſcripfit. In the caſe of Rex and Meggott, at Nie Prius in Lon- 
don, Hill. 7 Geo. 2. C. B. it was ruled by Eyre, Ch. Juſt. 
that a parol acceptance of an inland bill, was net ſufficient to 
charge the acceptor. | | Es | | 
Mr. Abney, in reply, ſaid, that according to Molloy, and the 
two caſes before cited, a,parol acceptance 1s ſufficient on foreign 
—A | 5 | Set 
Hardwicke, Ch. Juſt. ſaid, that at the trial of the cauſe, he 
was of opinion, that the action might be maintained againſt 


the acceptor on a parol acceptance; but .that he had faved the 


point, as it depended upon the penning of tævo acts, both very 
dark, but more eſpecially the laſt ; and as it was faid to have 
been otherwiſe determined by Eyre, Ch. Juſt. but that he was 
now confirmed in his opinion, and that the true conſtruction of 
theſe acts is to charge the drawer with principal and intereſt, after 
the proteſt, which will appear by conſidering the purport and 
intention of them: that it had been truly ſaid, that before theſe 


acts, there was no difference between foreign and inland bills of 


exchange, but in caſe of proteſts, for at common law there was 


no way to charge the drawer of an inland bill, with intereſt and 


coſts, after a proteſt ; and therefore the firſt a& was made, that 
after acceptance by under-writing, the bills might be proteſted 
for non-payment, and that thereon intereſt and charges ſhould 
be paid by the drawer, from the time of the proteſt. The ſta- 
tute does not ſay the original ſum, for that is recoverable with- 
out proteſt, but intereſt and charges. Then was made the act 
of queen Anne, which recites this clauſe in the act of K. W. 


and the miſchief to be remedied, is ſaid to be, that there was 


no proviſion by the firſt act for intereſt and charges, in caſe 
any merchant-refuſed to accept the bill by under-writing, or 
1 | andorting, 
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indorſing, and this act makes a new proviſion and enables them 
to proteſt for non-acceptance, ſo that the whole proviſion of the 
two acts plainly relates to proteſts, the firſt giving a remedy upon 
proteſts for non-payment, and the ſecond upon proteſts for non- 
acceptance. Indeed the fifth ſection has expreſs words, that 
no acceptance ſhall charge any pefſon whatſoever, unleſs under- 
written or indorſed, and if theſe words ſtood ſingly, it would be 
hard to ſay; that any remedy lay againſt the acceptor, by reaſon 
of a parol acceptance; but then the generality of theſe words is 
reſtrained by the words that immediately follow, that if ſuch 
bill be not accepted by ſuch underwriting or indorſement, no 
drawer ſhall be liable to pay coſts, damages or intereſt thereon. 
So that the firſt general words are only to be conſidered to relate 
to the charging the drawer with intereſt and coſts. Nothing is 
more common than for an act of parliament to have general 
words at firſt, which are afterwards reſtrained by particular ones. 
The proviſo at the end of the act is alſo very material to the 
preſent point, that nothing in the act contained ſhall diſcharge 
any remedy againſt the drawer, acceptor or indorſer of any ſuch 
bill. The conſtruction of this clauſe is, that it relates to the 
remedy for the principal ſum in the bill; for theſe two acts re- 
late to, and make a proviſion for proteſts, . which are to be fol- 
lowed with intereſt, damages and charges upon the drawer'; and 
therefore this is a natural proviſo, that this ſhould not extend to 
diſcharge any remedy that they might have for the principal ſum, 
tho' there were no ſuch proteſt. The caſes of foreign bills of 
exchange are not much to this purpoſe, ſince the preſent queſ- 
tion wholly turns upon the act of parliament. The cafe of 
Scott and Anderſon is indeed in point, and that ſeems to have been 
the opinion of lord Raymond, at the latter end of his time.. Lord 
Parker was likewiſe of the ſame opinion. Holdſworthy and Thi- 
cary, Paſe. 11 Ann. B. R. an action on the caſe on an inland bill 
of exchange againſt the acceptor j at the trial exception was taken 
that the acceptance was only by parol. But Parker, Ch. Juſt. 
held, that it was ſufficient; for that the act only extended to 
the loſs- of intereſt and damages by reafon of not accepting by 
underwriting, but not to the principal ſum on the bill. Smith 
and Plunket, Mich. 11 Ann. in B. R. the ſame determination on 
the ſame objection. | | 
His lordſhip added, that this point did not ſeem to be ſo ſettled 
to the-contrary in C. B. as had been maintained at the bar, for 
that he had been informed by one of the judges of that court, 
of a late caſe which came before them: Orm and Holiday. Hil. 
3 Geo. 2. an action on the caſe againſt the acceptor of a bill of 
exchange, exception was made at the firſt trial, that the ac- 
ceptance was not made in writing ; and therefore not binding. 
It was moved. in court; and they being informed that the opi- 
nion of lord Raymond was, as before cited, all inclined to the 
fame opinion; indeed no final judgment was given, becauſe the 
3 O o defendant 
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defendant thought fit to acquieſce in the inclination of the court, 
and never moved it again. | 
The new trial was dented per tot. Cur. 


Rex v. Reading. 


Wife not ws N A R. ſerjeant Fright moved to quaſh an order of two juſti- 
—_—— d ders of ſeſſions made thereon, whereby th 
—_— ces and two orders of ſeſſio , whereby the 


rags Parr gra defendant was adjudged father of a baſtard child. 


| goodevidene The firſt order of ſeſſions was a ſpecial order, ſetting forth the 


2gainft her huſ- 
band. 


wr particular circumſtances of the caſe, and charging the defendant 
upon the oath of a feme covert, with getting a baſtard upon her. 
This order adjourned the matter to take the advice of the judges 
of aſſize; but they declined giving their opinion in it, and the 
ſecond order reſumes the affair and adjudges the defendant to 
be the father of the child. There were other witneſſes, who 
ſaid, that the huſband was a reſident about ſeven miles from the 
wife's habitation. Exception was taken, that the wife is the 
only evidence; and that ſhe is not a competent witneſs in law 
to exonerate her huſband of the charge and burthen of this 
child. 5 | | a 
Mr. Abney, for the orders, argued, that if the orders of ſeſ- 
lions on which the fact is ſtated ſpecially, ſhould be bad, yet 
the order of two. juſtices is general and good, and therefore, 
tho' the orders ſhould be quaſhed, yet this will ſtand. As to 
the objection that the wife is not a good evidence in law to 
prove the defendant father of the child, Paſc. 3 Geo. 1. The in- 
ee of St. Andrew's, Holborn, and of St. Bride's, Fleet-Street, 
LStran. 51.] An order of ſettlement was removed into this court, 
ſetting out a ſpecial caſe, that T. P. and E. had been married 23 
years, and had 4 children, two of which were dead, and two 
had gained ſettlements. Both the huſband and wife were mar- 
ried to other perſons by their mutual conſent 18 years before this 
diſpute aroſe. The wife, after her ſeparation from her huſband 
had 8 children, which appeared upon the examination and evi- 
dence of the wife. And Parker, Ch. Juſt. was of opinion, that 
the wife was a good evidence, to prove that the children did 
not belong to her huſband, but to the other perſon, as they were 
poor perſons, and therefore the child is entitled to a ſettlement 
and maintainance ſomewhere, and it muſt be indifferent to the 
parent where, and the woman could have no intereſt in fixing 
them upon the other perſon. The caſe of Pendrell and Pendrel/, 
5 Geo. 2. [Stran. 925.] was an iſſue directed out of chancery, to 
try whether the defendant was legitimate or not. On the trial 
before Raymond, Ch. Juſt. the declarations of the mother were 
given in evidence to prove the child a baſtard. Hl. 3 Geo. 2. 
Clark and Wright in C. B. on an iſſue out of chancery to try the 
legitimacy of the defendant, the frequent declarations of the 


mother, 


— r 
— 
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mother, that the child was not her huſband's, were offered, but, 


| becauſe the mother was alive, not admitted; but Eyre, Ch. Juſt. 


ſaid, that had ſhe herſelf been there, ſhe might have been exa- 
mined. | 


Mr. Parker, on the ſame ſide, argued, that if the orders of 


ſeſſions are bad, yet the order of two juſtices will ſtand, for the 
court will take no conſideration of any thing ſet out upon a bad 
order, as they take notice of nothing ſet out in a plea that is 
bad in any particular; as the firſt order of ſeſſions makes no 
determination, but only refers the matter, it is bad. Salé. 486, 
And that no adjournment appearing upon the face of the firſt 
order, the ſecond order was wholly ſuperfluous. Hil. 7 Geo. 2. 
In the caſe of Shrewſbury, a rate was made for the relief of the 
poor. An appeal againſt that rate to the ſeſſions, the ſeſſions ad- 
Jjourning the matter of the appeal from the 19th of the month 
to the 20th. but as it did not appear upon the face of the order, 
that they likewiſe adjourned the court till that time, this court 
were inclined to think it bad, till it was ſet right by another 
certiorari, which returned an adjournment of the court, And 
the notion of the huſband being within the four ſeas has been 
long exploded. | 

Mr. ferjeant Wrigbt and Mr. Strange in reply, as to the point, 
chiefly inſiſted upon, that the orders of ſeſſions are bad becauſe 
there is no adjournment, argued that, it muſt be allowed, that 
if an adjournment did not appear upon the face of the order, 
any act done at an adjourned ſeſſion would not be good; neither 
is the firſt to be called an order, for the matter is by that only 
referred, in order to take the advice of the judges of aſſize. The 
court of ſeſſions are not bound to determine this appeal at the 


firſt ſeſſion, but they may at any time put it off, in order to hear 


more evidence, or take the advice of the judges, or for any other 
cauſe. As to the merits of the caſe, it is held 1 ft. 6. that 
a wife cannot be an evidence for or againſt her huſband, as it 
might be a means of great inconvenience and cauſe of impla- 
eable diſcord and difſention between the huſband and wife; and 
there can be no caſe, in which the wife's giving evidence, is 


likely to create ſo much diſſention between her and her huſband, 
as the preſent. And formerly, juſtices of the peace thought 


they had nothing to do with the children of married women. 

Hlardwicke, Ch. Juſt. There are in the preſent caſe two queſ- 
tions, one upon the form of the order, and the other upon the 
merits. The objection to the form is, that the firſt order of 
ſeſſions makes no determination, and that the ſecond order is 
wholly ſuperfluous, as there appears no adjournment upon the 
firſt, ſo that the ſeſſions could reſume the conſideration of the 
cauſe. Where an appeal is lodged in the ſeſſions, it is neceſſary 
that they make a direct and final judgment, and cannot refer 
it to the judges of aſſize for their judgment. Salt. 480. and 
therefore had the matter reſted upon the firſt order, it would 


undoubt- 
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undoubtedly have been bad; but then it cannot be doubted but 


that they may continue over the determination on the appeal, by 
a a proper judgment, either to take the advice of the judges, or 


for any other reaſon. The matter, therefore, reſts upon this, 


that here is, upon the firſt order, a reference to the judges of 


aſſize for their advice, and no formal adjournment after it. It 
does not ſeem that there ever was any determination in this court, 
that it is neceſſary for the juſtices, in their quarter ſeſſions, in the 


execution of any juriſdiction given by ſtatute, to make formal 


and regular continuances, as the courts above do. It muſt, in- 


deed, be agreed, that upon indictments where they proceed as a 
court of record at common law, they muſt make regular con- 
tinuances, but it ſeems that, upon orders, no ſuch formal ad- 


journment is neceſſary, and the matter ſufficiently imports, that 


there was, in fact, an adjournment in the preſent caſe, by re- 


ferring it to the judges for their advice, when they ſhould come 


the circuit. Then the queſtion will ariſe, whether the laſt or- 


ders being adjudged bad upon the merits of the firſt order, can 
be abſtracted from that and made good. It has always been 
taken as a rule, that where there is a general order of two juſ- 
tices, good upon the face of it, and the party appeals from it to 
the ſeſſions, and they make an order ſpecially ſtating the eaſe, 
as it appears upon the evidence before them, the court will take 
the ſpecial caſe in the laſt order, to be the foundation upon which 


the firſt order by two juſtices was made, and therefore, if the evi- 


dence ſet out upon the laſt order, is not ſufficient to maintain 
their judgment thereon, the court will not only quaſh the laſt, 

but the firit order likewiſe. | | | 
It has been ſaid, that if the orders of ſeſſions ſhould be bad 
upon any account, the court will not take notice of any thing 
appearing upon them. But though this is the rule of pleading, 
yet it does not hold in orders ; for in orders of ſettlement, where, 
on appeal from two juſtices, the ſeſſions ſtate the caſe ſpecially, 
and conclude with quaſhing the order of the two juſtices ; this 
court will ſometimes make uſe of the fact, appearing upon the 
laſt order, to quaſh it, and conſequently to affirm the order of 
the two juſtices. | 
Then, as to the merits, the wife is not a competent evidence 
in point of law, in this caſe, that is, to prove the whole fact ; 
though it ſeems ſhe may be a competent witneſs to prove the 
criminal converſation between the defendant and herſelf, by rea- 
ſon of the nature of the fact, which is uſually carried on with ſo 
much ſecrecy, that it will admit of no other evidence: therefore, 
as to the fact of the defendant's converſation with her, the may 
be a good witneſs ; but this is only from the neceſlity of the 
thing; but then in the preſent caſe, it is gone further; for the 
wife is the only evidence to prove the Want of acceſs of her 
huſband; whereas this might be made appear by other witneſſes, 
and therefore the wife ſhall not be admitted to prove it, ſince 
5 | there 
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there is no neceſſity that can juſtify her being an evidence in this 
caſe. | | | 

In the caſe of Pendrell, before cited, there was the ſtrongeſt 
evidence imaginable, to proye the want of acceſs to the huſband. 
It was made appear by ſeveral of the huſband's relations, who 
watched him for that purpoſe, that he was in Staffordſhire, all 
the time his wife went with child, and ſhe reſided in London the 
whole time. It muſt be of very dangerous conſequence to lay it 
down in general,” that a wife ſhould be a ſufficient ſole witneſs to 


FL v4 . 
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- * 
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baſtardize her child, and to diſcharge the huſband of the burthen 


of his maintainance. „„ 
But the opinion the court is of at preſent, will not be a pre- 


cedent to determine any other caſe wherein there are other ſuf- 
ficient witneſſes, as to the want of acceſs, but the foundation 
that is now gone upon, is the wife's being the ſole witneſs. 

Page, Juſt. This is ſomething ſimilar to the caſes of hue and 
cry, where, by ſtatute in action againſt the hundred, the perſon 
robbed is admitted an evidence from the neceſlity of the thing ; 
as to thoſe matters. which. generolly can be proved by none but 
himſelf, as that he is robbed, an 


of what ſum, and in what 


place; but of all other things, which. may poſlibly be proved as 


well by other evidence, he is no witneſs in law, nor does the 
ſtatute extend to it, as whether the place is within the hundred, 

Probyn, Juſt. In caſes of violence, committed by the huſband 
againſt the wife, ſhe herſelf is admitted an evidence, as in the 
caſe of lord Audley, and in the caſes of exhibiting articles of 


the peace, from the neceſſity of the thing, ſince it may be done 


at a time when no one elſe can prove or know it. 
Tee, Juſt. In the caſe in Salt. where a child born in lawful 
wedlock was proved to be a baſtard, no ſuch exception was 
taken as.in the preſent caſe, but the defendant merely inſiſted 
upon the old notion of the huſband's being within the four 
ſeas. 4 . . | 

On the ſtatute 3 H. 7. in the caſe of Ramſey, on an indict- 
ment, for forcibly taking away a woman, and marrying her, 
the wife was admitted an evidence, becauſe no other perſon, ex- 
cept the defendant, was preſent ; and therefore it is very proper 
to admit this woman, to prove what was done in ſecret, and 
what, it cannot be preſumed, there are other witneſſes to prove ; 
but then it muſt be admitted no further than neceflity war- 
rants; and in all other caſes, the rule of law is to be adhered to. 
But I am doubtful, as to the order of ſeſſions being good in form; 
for the words of the act 18 Elz. ſeem to confine that to the 
next ſeſſions ; and if they then and there do nothing, then the act 
of the two juſtices is to ſtand. , „ 
At length the court ordered it to ſtand over, as to this fingle 
point, of which Mr. Juſt. Lee doubted. : 


For the remainder of this caſe, ſee table of the names of the caſes. 
e | rp. | | Hilary 
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Boucher v. Lawſon. 


N action on the caſe, being brought againſt the defend- 


of ſhips are liabl WH s | 
for default of the ant, for that the plaintiff delivered a parcel of goods 
ee ha into a ſhip, whereof the defendant was owner, bound 


from the river Tagus to London, where the goods were to be de- 
livered, and that the defendant undertook to carry the goods, and 
deliver them at London, to the plaintiff. The plaintiff averred, 
that the ſhip did arrive at London, and that the defendant refuſed 
to deliver the goods to him. The defendant pleaded not guilty, 
on a trial at Guildhall, before lord Hardwicke ; and a fpecial ver- 
dict was found as follows; - 

That the defendant was ſole owner of the ſhip ; that he ap- 
pointed one Fletcher maſter of it; that the plaintiff put the 
goods on board this ſhip, to be carried from the river Tagus to 

London; where the plaintiff was to pay ſo much freight for the 
goods, and that the goods were to be delivered at the port of 
London, on the ninth of Auguſt, damages of the ſea excepted ; | 
* bill of lading was ſigned by the maſter, and found m bac 
De rbd. i | 

They further find, that the ſhip did arrive fafe at London ; that 
the plaintiff has made no aſſignment of the goods; that in Sep- 
tember the plaintiff made a demand of them, and that the de- 
fendant refuſed to deliver them; and that the plaintiff was ready 
to pay the defendant his freight. They further find that the goods 
were Portugal gold, and that to export it is an unlawful trade, 
according to the laws of Portugal. They laſtly find it to be uſual, 

When any gold is exported from Portugal to this kingdom, for the 
maſter of the veſſel to take the whole freight to his own uſe, 

without accounting for any part of it to his owners, unleſs there 
be ſome ſpecial agreement between them.to the contrary, and 
that in the preſent caſe, there was no ſuch ſpecial agreement. 


Mr. 
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Mr. Serj. Darnel, for the plaintiff, argued, that this does not 


differ from the common caſe of owners of ſhips, who, in like 
manner, as carriers, are liable for the maſter's neglect, in re- 
ſpect of freight. Mors and Sluce, 1 Mod. 8 5. 2 Lev. 69. 1 
Vent. 238 and 190. An action againſt the maſter of a ſhip for 
damage the plaintiff had received by his negligence. It was 
ſtrongly inſiſted upon, that the action did not lie againſt the 
maſter, but ſhould have been brought againſt the owners them- 
ſelves ; but the court held, action lay either againſt the owner, 
or maſter; for that they were both intitled to an action for the 
freight. The defendant, in this caſe pleaded, that eleven arm- 
ed men came on board him under pretence of prefling, and took 
away the gold, but this defence was not allowed of; the court 
comparing this to the caſe of a common carrier. Bon and 
Sandford, Carth. 58. Salk. 440. 2 Lev. 268, Comb. 116. 1 
Show. 29. An action againſt the owners, and adjudged that the 
action did lie againſt the owner, or maſter, for default of the 
maſter ; for either of them may bring an action for the freight. 
Brandon and Peacock, at the fittings after Eafter Term, 1730, 


3 Geo. 2. at Guildhall, before Raymond, Ch. Juſt. a par put 
the ſhip 


tobacco on board a ſhip; the maſter run away wit 
and tobacco ; the goods being inſured, the perſon that owned 
the tobacco, applied to the Inſurance-Office, and received the 
value of it. The Inſurance-Oſſice took an authority from him to 
ſue the owner, and the Ch. Juſt. held that the action lay. This 
has been likewiſe the practice in Chancery. 2 Vern. 442. A man 


had undertaken to carry goods in a lighter, and the lighter was 


overſet, and the goods damaged; and a bill was exhibited to 
diſcover the owners. _ 3 1 
Mr. Abney, for the defendant, argued, that without impeach- 
ing any of the other caſes, the preſent may be diſtinguiſhed from 
them. The verdi& has found, among other things, that this 


trade of exporting gold is an illicit trade, according to the laws 


of the kingdom of Portugal; and in this particular trade, it is 
uſual for the maſters to take the whole freight to their own uſe, 
without there is ſome ſpecial agreement. to the contrary, and 
that here there is no ſuch agreement. Mich. 13 Geo. 1. in Canc. 
Burrows, v. Jemino [Stran. /33.] A ſuit was commenced at 
Leghorn, about the acceptance of a bill of exchange drawn 
there, and the judges of the court there were of opinion, that 
the acceptance was not ſufficient. The parties afterwards hap- 
pening to come into England, the plaintiff brought his action 


here; but the defendant, in whoſe favour the judgment at Leg- 


horn was, brought his bill in Chancery ; and King, lord chancel- 
lor, was of opinion, that the court of Leghorn, having a general 
and proper juriſdiction of the cauſe, their judgment was bind- 
ing and conclufive to the court here, and thereupon granted a 
perpetual injunction. His lordſhip cited a very remarkable caſe, 
of a perſon tried in Portugal, for murder, and acquitted ; who 

2 Es coming 
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coming into England, was afterwards arraigned at the Old Bailey, 
according to the ſtatute 28 H 8. but pleaded his former acquit- 
tal, and it was allowed. If therefore courts here will take no- 
tice of the particular determinations of the courts abroad, they 
will al have regard to the general law of a country, de- 
claring any thing an unlawful trade, and not give any counte- 
nance to actions brought upon ſuch illicit commerce. The 
owner of a ſhip is to be confidered as a general maſter, and the 
maſter as his . A maſter is not anſwerable for the acts of 
his ſervant, but where he acts in execution of any authority 
given him by the maſter. Salk. 282. Skin. 625. . 
If a ſervant abuſes a diſtreſs, he only is anſwerable. Hard. 
31. my ſervant ſells falſe ſtuff, without my commandment ; no 
action lies againſt me: otherwiſe, if by my commandment. 
In the preſent caſe, there is no privity between the plaintiff and 
the a The defendant is wholly a ſtranger to the bill 
of lading, which is made between the plaintiff and the maſter ; 
and the freight, as is found by the verdict, is the maſter's, and 
not the owner's. ; . . 
The uſage and cuſtom of merchants, which is part of the ge- 
neral law of England, and ought to be taken notice of by the 
courts of juſtice, is, that in this caſe, the maſter of the ſhip is 
intitled to the whole freight, and the owners to no part of it. 
The reaſon the court went upon, in the caſe of Boon and Sand- 
ford, and the other caſes cited, was, that the defendants were 
common carriers of goods for hire, and were intitled to the 
freight. It is ſaid there, that the action certainly lies againſt 
them, as they have all the profits, and all the recompence; 
which is otherwiſe in the preſent . caſe, neither are theſe caſes 
of an unlawful trade. As hire is the ground of the action on the 
cuſtom againſt common carriers, ſo is freight againſt the owners 
of ſhips ; the undertaking is not the undertaking of the owners, 
but of the maſter. If the ſervant of a carrier carry goods with- 
'out the privity of his maſter, or his receiving a reward for tak- 
ing them, the maſter is not chargeable. Mzddleton and Fowler, 
Salk. 282. to the ſame purpoſe. Pale and Weft, Trin. 5 Geo. 2. 
An action againſt the Hampſtead ſtage coach-man, for a ſhirt that 
was loſt. Ee. | a 
Raym. Ch. Juſt. held, that a fervant, by taking the profits, or 
by a ſpecial undertaking, was liable, but that the maſter was 
not anſwerable, where he did not receive the profits, or by a 
ſpecial undertaking was liable ; but that the maſter was not an- 
ſwerable, where he did not receive the profits. * 
Mr. Serj. Darnel, in reply, argued, that this cannot be diſ- 
tinguiſhed from the caſe of Boon and Sandford; for the very bill 
of lading gives the owners an action for the freight; and as 
this is an unlawful trade in the kingdom of Portugal, it can have 
no relation to the contract between the owner and the merchant. 
If a man ſteals goods, and puts them on board a veſſel, there is 
| - Ne 
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no doubt but the owner would be intitled to freight. As to the 
- maſter not being liable for his ſervant, but in the exerciſe of his 
trade, this is in the maſter's trade, for it is the trade of owners 
of ſhips to carry goods. If a ſervant nails a horſe, the maſter 


18 liable; a delivery to a ſervant in the way his maſter e e 


him, is a delivery to the maſter. Palm. 535. 

Hardwicke, Ch. Juſt. This caſe ſeemed at the trial, of very 
great conſequence, as it concerns on the one ſide, one of the 
moſt beneficial branches of the Engliſh trade, as it relates to the 
ſecurity that perſons have in truſting their gold on board Engliſh 


ſhips; and on the other ſide, as it concerned the ſecurity of own- 


ers of ſhips that they might not be charged by the default of 


their maſters, further than reaſon requires. But ſince by the act 


of parliament made laſt ſeſſions, owners of ſhips are liable for 
goods taken in by their maſters, without their privity, no further 
than their intereſt in the ſhips and in the freight, it is not now 
of ſo great conſequence; as the point of law here brought in 
queſtion, only concerns the parties in this ſuit, 2 will not 
affect any further determinations. 

Had this cauſe been directly within the reaſon of Behn And 
Sandford, or Moſs and Sluce, the ſpecial verdict would not have 
been directed to have been found. Theſe two caſes are under 

the like reaſon, as is likewiſe that of Brandon and Peacock, and 
therefore muſt be taken for law, not now to be ſhaken : that 
where there is a trading ſhip concerned in a voyage, it muſt be 
conſidered in the nature of a common carrier; and the owners 
are liable for the negligence or fraud of the maſters. Theſe caſes 
depend upon two grounds, firſt, that the owners appoint the 
maſters, and ſecondly, that the freight comes to the owners. 
Here it is found by the verdict, that the laſt of theſe reaſons 
fails, and therefore it will ſtand upon this fingle ground, that 
the maſter being the owner's ſervant, is liable on that account. 

The firſt difference attempted to be made between this caſe 
and the other is, that this trade of exporting gold is found to be 
a trade prohibited by the laws of the kingdom of Portugal; 
but tho” the trade is found to be there unlawful, yet the ver- 
dict has not found the conſequences of it, whether it might 
incur the loſs of the ſhip or a perſonal penalty on the maſter 
only ; and I am not fatished that this will make any difference. 
The carrying on, indeed, of a trade, prohibited by the laws of 
England, is of material conſequence, and it is faid that the par- 
ties in that caſe ſhall receive no relief, as they are both partici- 
pes criminis, and therefore the law will not give one a remedy 
againſt the other. But if it ſhould be laid down as a principle, 
that becauſe goods are prohibited to be exported by the laws of 
any foreign country from whence they are brought, therefore 
the parties ſhould have no remedy or action, it would cut off all 


55 de of ſuch trade from this kingdom, which would be of 
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very bad conſequence to the principal and moſt beneficial bran- 
ches of our trade, nor does it ſeem to have been ever admitted. 
The reaſon gone upon by King, lord chancellor, in the caſe 
of Burrous and Jamino, was certainly right, that where any 
court, whether foreign or domeſtick, that has the proper juriſ- 
diction of the caſe, makes a determination, it is concluſive to all 
other courts, but I never was ſatisfied with the chancellor's opi- 
nion in granting an injunction upon it; for if the objection was 
an objection at common law, therefore the parties ſhould have 
been diſmiſſed, to have taken advantage of it there. In the 
time of Car. 2. a ſuit was brought on a contract of marriage; 
the ſentence ef the eccleſiaſtical court at Turin was given in 
evidence, and allowed to be conclufive. | — 
But tho' a determination in a particular caſe, may be binding 
here, yet that will not make a general rule, that their laws are 
conclufive- in this kingdom: therefore it does not ſeem that the 
unlawfulneſs of this trade in Portxgal, fince it is lawful in 
England, will have any effect on the determination of this caſe. 
The next diſtinction made is, that it is found to be uſual 
where any gold is exported from Portugal to London, that the 
maſter ſhould take the freight to his own uſe, without account- 
ing for it te his owners, unleſs there is ſome ſpecial agreement 
between them to the contrary. This point, -if any, will make 
the material difference, but it wants to be a little more clear- 
ed up. 
5 The bill of lading is found by the verdict n hc verba, and in 
it are theſe words, 70 pay freight for the ſaid goods. Now freight 
being the fruit and earnings of the ſhip, by the rule of law be- 
longs to the owners, and the maſter is only intitled to his wages, 
and therefore had it ſtood on the bill of lading and nothing elſe, 
the court would have taken it, that the freight belonged to the 
owners. But the queſtion is, whether the ſubſequent finding 
this uſage will make any difference now; and as to that the 
point will be, whether this is to be taken, as a ſtrict cuſtom, 
or for no more than the common practice, and that the owners 
only make an allowance to the maſter of this part of the freight; 
for that they pay him leſs wages, or on any other conſideration ; 
for then it is only an allowance of part of their profits to the 
maſter, and they are notwithſtanding liable; and therefore, if 
this finding of the uſage is to be taken conſiſtently with the bill 
of lading, and the reward for carrying the gold is freight, and 
conſequently by the rules of law, belonging to the maſters, they 
are within the caſe of Boſen and Sandford. | 
Page, Juſt. As to the finding of a ufage, if a common car- 
tier, ſhould allow his driver the carriage of ſome ſmall things as 
perquiſites, the maſter would without all doubt, be fill liable, 
and that is only a private agreement between maſter and ſer- 
vant, and only a different way of paying his ſervant wages. 


o 


Lee, 


2 


e Py = a 2 


Lee, Juſt. Was of opinion, that as the owner is in general in- 
titled to the freight for goods imported, it ſeemed not to be a 
proper conſideration for the court, whether he is ſo in this par- 

ticular caſe, but that they muſt go on the general notion of the 
law in theſe kind of implied contracts, on which actions are 
allowed againſt carriers and owners of ſhips. And that as to 
the trade being prohibited by the laws of Portugal, the right of 
an Engliſh ſubject cannot be altered by the general law of any 
other country, unleſs there has been a particular determination 
in his caſe. e | 
' Cur. Ordered it to ſtand over. | : 


Mwwod on the demiſe of F ennel and others v. Darrill. 


to the uſe of them 


That Thomas Darrill, having one brother and four fiſters, and and their hein, 
being ſeiſed in fee of the lands in queſtion, did by his will bearing 1 


date 1703, deviſe to E. W. and C. V. all his lands, tenements u, id af. b. 

and hereditaments, to the uſe of them, their heirs and afligns for z inheri- 

ever, in truſt to and for the ſole benefit and behoof of his firſt heir of his body, 
and ſo to every 


and every other ſon in tail male, remainder to his brother Arthur ae d g. 


for life, remainder to his firſt and every other ſon in tail male, 5. had manner, 


and for default of ſuch iſſue, then to the ſaid E. V. and C. V. he whom the jury 


gave all his lands, &c. to have and to hold, to the uſe of them — 


their heirs and aſſigns, to and for the only proper uſe and behoof h e Bel; 


: who was an in- 

of the firſt and eldeſt fon of John Darril of Calebill, lawiully for: whater 
begotten or to be begotten, not heir at law or inheritor of the abt wid, for the 
real eſtate of his father, and to the third, fourth, fifth, and could take in dhe 


every other ſon and ſons of the ſaid John Darrill, and the heirs * 2. and 
ether by the 


males of their bodies, ſo as ſach ſon to whom ſuch uſe is limi- future 37 and 12 
ted be not heir at law or inheritor of the real eſtate of the ſaid chüden Lou © 


Jobn Darrill; and if the ſaid John Darrill ſhould happen to die, in, xe 


leaving but one ſon, then remainder to the heirs of the body of bon eswe no 


. 8 „ „ i i » bu in- 
the teſtator, remainder to the heirs of the body of his brother clined that 21 
piſt could not 


1 N ejectment a ſpecial verdict was found as follows: VDieriſe to ele 


Arthur, remainder over to his ſiſters and the heirs of their take by will; for 
bodies. | | | | A deviſce takes by 


The jury further find the death of Thomas Darrill the teſtator, 
without iſſue, and the entry of his brother Arthur and his death 
without iſſue; then they find the age of the ſiſters of the ſaid Thomas, 
who are heirs at law to the teſtator and leſſors of the plaintiff in 
this ejectment. They alſo find the ſeveral marriages of them; then 
they find that George Darrill the defendant is the ſecond ſon of John 
Darrill, of Colehiil, and that he was born in the year 1703. And 
that he has an elder brother Phillp Darrill, now living, and that 
the ſaid John Darril the father is living, and has in all ſeven 
ſons; they further find the entry of the defendant George Darril, 
and that he levied a. fine and ſuffered a recovery; and by an in- 
denture for that purpoſe, he made particular ſettlement upon this 


marriage, 
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marriage, and that he had two children by his wife; that he 


was under the age of 18, at the death of Arthur the brother of 
the teſtator, and that he was educated in the popiſh religion, 
and never took the oaths, nor ſubſcribed the declaration, and 
that he was a papiſt ; that the teſtator was a papiſt ; that his 
brother Artbur was a papilt ; that the ſiſters, leſſors of the plain- 
tiff are papiſts, two of them nuns profeſſed ; that the other two 
had taken- the benefit of legacies left.them by this will : they 
find likewiſe the ages of the five other ſons of John Darrill, 
the father, viz. John Darrill, born in 1704, who is a papiſt, 
James, in 1700, a papiſt, Nathanael, in 1709, 4 ere Thomas, 
in 1711, a papiſt, and 7o//ab, born in 1713, whoſe religion is 
not found. Then they find that the leſſors entered and demiſed 
to the plaintiff, and that the defendant entered upon and ouſted 


' him; but whether the defendant is guilty of a treſpaſs, they 


ſubmit:it to the judgment of the court. 


The queſtion is, whether the defendant George Darrill, ſecond 


ſon of John Darrill, takes any thing by virtue of this will, or 


whether the premiſſes in queſtion, are not veſted in the heirs 
at law of the teſtator. TLC. 3 1 
Mr. ſerjeant Chapple, for the plaintiff argued, that the defen- 


dant could take nothing; for that tho' he were intitled to any 


thing by the words of the deviſe, yet he is diſabled by 11 and 


12 W. 3. c. 4. ſet. 4. by reaſon of his being a papiſt, as it is 


found in the verdict. 


In that act there is a clauſe which begins in this manner, 
that after the 2gth of September, 1700, if any perſon educated in 


the popiſh religion or profeſſing the ſame, ſhall not, within fix 


months, after he or ſhe ſhall attain to the age of eighteen years, 


take the oaths of allegiance and ſupremacy, and ſubſeribe the 


declaration, every ſuch perſon ſhall in reſpect of him or her- 
ſelf only, and not to, or in reſpect of his or her heirs or poſte- 
rity, be diſabled and made incapable to inherit or take by deſ- 


cent, deviſe or limitation, in poſſeſſion, reverſion or remainder, 


any lands, tenements, Sc. and that during the life of ſuch per- 
fon, or till he or ſhe ſhall conform, the next relation, being a 


' Proteſtant, ſhall have and enjoy the ſaid lands, Ge. -That this 
part of the clauſe has been determined to relate to deviſes, Sc. 


made before the ſtatutee. n 
Then follows the remaining part of the clauſe in theſe ge- 
neral words. That after the 1oth of April, 1700, every papiſt 
ſhall be diſabled, and is hereby made incapable to purchaſe in 
His or her own name, or in the name of any other perſon or per- 
ſons, to his or her uſe, or in truſt for him or her, any lands, 
profits out of lands, tenements, &c. and that all and ſingular 
eſtates, terms, intereſts, or profits whatſoever, out of lands, 
after the faid tenth of April to be made, ſuffered or done, to 
or for the uſe or behoof of any ſuch perſon, or upon any truſt 
or confidence mediately or immediately, to or for the benefit 
or 
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effect. ; 4% 
That they found themſelves upon this latter part of the clauſe; 
that here being no reference to any particular manner of convey- 
ance, the diſabling is general and extends to purchaſes of all 
kinds made to perſons within this act. The word purchaſe is a 
known term in the law, and fignifies any eſtate not caſt upon a 
man by act of law. 1 Inſt. 18. _ | » X 
That this deviſe will come within that clauſe as it is found to 
be made in 1703, which is ſubſequent to the act. Secondly; 
that tho' the defendant were not diſabled by act of parliament, 
yet he could not take under this deviſe. The words he claims 
under are the limitation to the firſt and eldeſt ſon of John Dar- 
rill, not heir at law to his father, which — uncertain 
and therefore void. The father is found to be living, and there 


or relief of any ſuch perſon, ſhall be utterly void and of none 


fore can have no heir at law at preſent, and the eldeſt fon is 10 
exempt from that deſcription ; for nemo eſt heres viventir. | 55 i 

Hob. 29. The father deviſed that all his lands ſhould deſcend We 
to his ſon, and if his ſon died without iſſue male; then to the by 
next heirs male of his own name. The ſon died without iſſue | | 100 


male; the teſtator's brother entered; the daughters of the ſon | 10 
brought an ejectment, as heirs at law to the teſtator, and the | 
deviſe was held void; for that the brother was not heir to the 
teſtator, ſince he had grand- daughters by his fon. | F 
Mr. ſerjeant Eyre for the defendant argued, that whatever the 
defendant's title may be, the leſſors of the plaintiff muſt ſhew a 
title in themſelves, otherwiſe they cannot recover. Now the 
legal eſtate is conveyed by virtue of his will to the truſtees, 
the lands being deviſed to them; to hold to them to the uſe of 
them and their heirs and aſſigns for ever. The teſtator's inten- 
tion of creating a truſt; appears likewiſe more plainly from the 
laſt words of the will, v:z. and alſo my will and mind is, that 
in caſe my perſonal eſtate, ſhall not extend to the: payment of 
my juſt debts, legacies and funeral expences, that then my truſ- 
tees ſhall, by rents, profits, mortgages, &c. levy and raiſe ſuch. 
ſums of money as ſhall ſuffice for that purpoſe,” which it could 
not be in the truſtees' power to do, unleſs the legal eſtate was 
veſted in them. 2 Vent. 311. 1 Vent. 415. Words leſs ſtrong 
than the preſent have been adjudged to make a truſt in a will. 
The conſequence of this is, that the truſtees who have the 
legal eſtate in them, not being leſſors of the plaintiff; the plain- 
tiff cannot recover. | | 3.44 
As to the objection that the defendant is not fo particularly 
deſcribed by the words of this deviſe; as to take by them ; the 
words are ſufficiently certain, as to the fecond ſon, fince it is 
faid, che eldeſt, that ſhall not be heir at law to his father, and then 
goes on to the third and fourth ſon. And it is afterwatds faid 
that if John Darrill the father dies having only one ſen, then 
remainder over, &c. „ TY „ 
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1 e Thoꝰ in ſtrictneſs of law no one can be called heir to his father, 


in bis father's in his father's life time; yet the eldeſt fon is uſually fo called. 


life time. 


Bract. lib. 2. 85. Fitz Abr. 144. pl. 327. A writ of raviſhment 
of ward quare filium heredem. abduxit, the writ was challenged, 
becauſe the ſon could not be heir, as his father was living; ed 
non Allocat. 2 Lev. 232. 8 C 
That tho' the deſcription ſhould not be good, as to the ſecond 
ſon, there can be no doubt, as to the ſubſequent limitations, 
fince they are exprefsly declared to the third, fourth, fifth, and 
every other ſon; whereas the father has five, and the youngeſt, 
Fofrab, is not found by the verdict to be a roman catholic. 
That 1 Fac. 1. c. 4. has much the fame diſabling words, as 


the clauſe 11 and 12 V. 3. and yet as to that act, it was deter- 


mined that a perſon was only diſabled as to himſelf, but that he 
might take for the benefit of his heirs. Thornby and Fleetwood, 
[Lucas or 10 Mod. 356.] originally commenced in C. B. then in 
B. R. where the court was divided, then carried up to the houſe 


of lords, where; upon hearing all the judges of England, it was 


determined, that the defendant, who was a Sum gentleman 
educated abroad, ſhould take for the benefit of his poſterity. 
In that caſe, Mr. Juſtice Pois cited the caſe of Bye and 
Gorge in chancery, 1709, where lord Cotoper held, that upon the 
firſt part of the clauſe of this ſtatute 11 and 12 W. 3. the free- 


hold was in Bye, tho' he was not intitled to the profits. 


That as it did not appear that the youngeſt brother had not 
conformed, it could not be preſumed. Therefore it is ſubmit- 


ted that the defendant is intitled to take for the benefit of his 


heirs, and tho' he ſhould not, yet at leaſt, ſome of his brothers 


may take, and tho' none of them could take; yet the leſſors of 


heirs at law to his father. 


the plaintiff have no title. | 


Mr. ſerjeant Chapple in reply argued, that the limitation is to 


the truſtees, to the uſe of them and their heirs, to a further 


uſe, that if the defendant is not capable, then it will be a re- 
ſulting truſt to the heirs at law, till the next in limitation is 
capable of taking ; but what the plaintiff depends upon is the 
laſt part of the clauſe, which is not after the manner of the 
firſt, 1 Jac. 1. c. 4. But here a purchaſe ſtands fingly by itſelf, 


and he is abſolutely excluded in that caſe, to take either for 
the benefit of himſelf or poſterity. 


That the limitation to the third and fourth ſon, &c. is no 
better a deſcription, fince it is afterwards ſaid that he ſhall not 
be heir at law to his father. The diſtinction is, that when 
an eſtate veſts by deſcent, it may diveſt again, but where it 
veſts: by purchaſe, it can never diveſt again, 1 Co. gs, 3 Co. 61. 


and therefore the intent of the teſtator would be diſappointed, 


if either of the ſons that take ſhould afterwards come to be 


. Hardwicke, Ch. Juſt, Said, he would give no direct opinion, 
bur meek AA 1 . 
2 As 
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As to the defendant's title two points have been made, firſt; 
that the limitation made by the will is not a good limitation, for 
that the deſcription is ſo uncertain, that the defendant cannot 
take by it. The ſecond, that ſuppoſing the firſt point to be with 
the defendant, yet he cannot take, as being diſabled by 11 and 
„% 2 „5 | | 
The firſt objection. ſeems to have ſome weight, but it is 
worthy of conſideration, whether the limitation can be reduced 
to a certainty ; for if the intention of the teſtator can be found 
out, the court is obliged to follow it. It ſeems a natural con- 
ſtruction of the words, that he intended the fecond ſon thould 
take, provided he did not enjoy his father's eſtate, and the pro- 
ceeding directly to the third ſon, bears with it a very ſtrong im- 
plication, that this was his mind, as does alſo the proviſo that 


he ſhould not be heir at law to his father. It ſeems therefore, 
that this firſt limitation may be made certain to the ſecond ſon, 


but if it cannot, if the deſcription of the third fon, &c. is cer- 
tain, it is equally ſtrong and concluſive to the leſſors of the 
plaintiff, the third, fourth and fifth ſons are all firſt, certainly 
deſcribed, and the only thing that can create the leaſt doubt, is 
the ſubſequent proviſo; and it does not ſeem that the third fon 
Oc. are in any manner within that: ſo that; as at preſent advi- 
fed, I think this limitation ſeems to be ſufficiently certain. 

Then as to the ſecond queſtion, the caſe of Roper and Radchfe 
has put an end to that, in which caſe it was ſolemnly determi- 
ned, by the houſe of lords, that the word purchaſe 1n this ſtatute, 
did comprehend a deviſe. The conſtruction they made upon this 


clauſe of the act was, that all future limitations and deviſes. 


were within this latter part of the clauſe, and that a deviſe 
being a purchaſe in ſtrictneſs of law, a perſon diſabled by 
that clauſe, was diſabled to take by deviſe. 


As to the relation which this bears to the 1 Jac. 1. c. 4. there 


is no ſuch clauſe in that act, as what is depended upon in the 


preſent cate. m8 | | =” 
Theſe are the objections to the title of the defendant, but let 


that be what it will, the leſſors of the plaintiff muſt recover upon 


their own ſtrength, and if no title is ſhewn for them they can- 


not recover. 7 


The great doubt; as to their title is this, whether the deviſe 


creates a uſe or a truſt, to the ſons of John Darrill, and I am 


clearly of opinion, that this is only to the uſe of the truſtees, 


and that they have the legal eſtate, and whoever elſe takes under 
this deviſe, takes only as ceſtui que truſt. | 


* 


In anſwer to this, it has been ſaid, that this being a truſt for 
a papiſt, the eſtate is made void by the act of parliament. As 
to this point, it is to be obſerved, that this is not only a truſt 


for the defendant, but likewiſe for the other ſons of Jobn Dar- 
rill, the youngeſt of whom is not found by the verdict to be diſ- 


abled to take. | 
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It has been the conſtruction of this act, that if a truſt is for a 
papiſt, not only the truſt, but the legal eſtate likewiſe is void, 
though in the hands of proteſtants ; but then the queſtion. is, 
whether this muſt not be underſtood, where the whole truſt is 
for the uſe of papiſts; and J am at preſent of opinion, that 
where there is a remaining part of the truſt to the uſe of 
proteſtants, the legal eſtate yet remains in the truſtees for that 
- purpoſe. | Es 5 | 
r The caſe of Carrick and Errington, came in queſtion in Chan- 
| cery, upon this point. A man makes a ſettlement of his eſtate 

upon truſtees, to the uſe of the truſtees and their heirs, in truſt to 
A. for life, remainder to the truſtees to preſerve contingent re- 
mainders, with remainder to the firſt and every other fon of A. 
in tail; remainder to B. for life; remainder to the ſons of B. in 
tail. The teſtator died. A. the firſt taker, was a papiſt, but B. 
was a proteſtant, who brings his bill in Chancery for the profits of 
the eſtate, and makes the heir at law one of the defendants, ſug- 
geſting that the limitation to A. was void, he being a papiſt; and 
as he had no child, and the next limitation was to him, it was a 
truſt for him; but the lord chancellor Macclesfield, and afterwards 
lord King, upon a rehearing, were of opinion, that the truſt to 
A. was void, but that the legal eſtate ſettled in the truſtees ſtill 
remained good ; they being truſtees not only for a papiſt, but_ 
likewiſe for a proteſtant ; and they held that truſtees for preſerv- 
ing contingent remainders, being not only to let the tenant for 
life receive the profits, but allo to make entries, and do all 
things for the preſervation of the eſtate, for perſons not yet in 
efſe, the legal eſtate was good, in order to preſerve thoſe re- 
mainders, ſince the next taker, viz. the ſon of A. not being 
yet in gſe, it did not appear that he would not be a proteſtant; 
and they held that the heir at law was intitled to receive tlie 
profits in the mean time, during the life of A. till the next re- 
mainder could take effect. Afterwards, upon appeal to the 
Houſe of Lords, this decree was affirmed. N 5 

This is a very ſtrong caſe to ſhew that the heirs at law are 
not intitled to the legal eftate, and that the truſt being not only 
for the defendant, but alſo for any other ſon of John Darrill, 
the youngeſt of them not being found by the verdict to be diſ- 
abled; and there yet remaining a poſſibility that John Darrill, 
the father, found to be yet living, may have more children, 
the legal eſtate ſtill remains in the truſtees, in truſt for thoſe 
ſons. | 3 | 

The conſequence of this is, that the leſſors of the plaintiff 
have miſtaken their remedy, for inſtead of bringing this eject- 
ment, they ſhould have applied to Chancery, in order to have 
got the profits from the truſtees, and as at preſent adviſed, it 
ſeems that they cannot recover in this ejectment. | 

Cur. ordered it ts ſtand over. | 4 


_ Eaſter 


Eaſter Term 


Rex v. Wheeler. 


not go to the defendant, as regiſter of the Conſſtory 


* 


R. Fenwicke, to ſhew cauſe why a Mandamus ſhould -es 


ed only to pre- 
vent a failure of 


Court of Durham, to deliver up all the public books, i**** S 


records and entries, to one Trotter. It came out on affidavit, 
that Trotter had a grant of this office, jointly with one Hilton, 
from the late lord biſhop of Durham; and that Trotter furvived 
Hilton, and by deed poll, the ſeventh of Auguſt, 1731, he made 
the defendant his deputy for three years, which expired on the 
- ſeventh of September laſt, and that was the ground of Trozter's 
application for this Mandamus; but it appears now upon affida- 
vits, that the parties entered into an agreement, in writing under 
their hands, but not ſealed, for J/heeler's being their deputy for 


three years more, and that H/heeler has brought a bill in equity 
for the ſpecific performance thereof, which is now depending in 
chancery, and is to be heard next term. He ſaid theſe writs 


are not ex debito juſtitiæ, but at the diſcretion of the court; and 
he admitted a caſe cited by Mr. Parker upon the motion, 


where a Mandamus was granted in the like caſe to the regiſter 
of the biſhop of Hereford, but that it appeared in that caſe, that 


the office had been recovered in an aſſiſe; and beſides, this can 
have no determination on a Mandamus, and Trotter might have 
applied to the biſhop's court. 


Mr. Strange, for the Mandamus, Cites 1 Sid. 31. A Mandamus 


to the town clerk of Nottingham, to deliver books, Gc. to his 
ſucceſſor. The King and Poel, Mich. 12 Geo. i. Mandamus 


to a former mayor to deliver records to the ſucceeding. mayor. 


The King and Wildman, Mich. 4 Geo. 2. Mandamus to the clerk 


of the Black/mith's Company, to deliver the company books to 


his ſucceſſor. | | 
Lord Hardwicke. The only material thing that has been 
ſaid for this Mandamus is, that Trotter appearing to be the 


8 { legal 


| 
| 
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_ Orverquaſhed for 


legal officer, is entitled to this Mandamus, ex debito juſtitie ; but I 
do not ſee that every officer that is rightfully the officer, though 


he has been diſſeiſed, is entitled to it ex debito juflicie. The rea- 


ſon why we grant theſe writs, is to prevent a failure of juſtice, 
and for the execution of the common law, or of ſome ſtatute, or 
of the king's charter, and as a private remedy to the party, ex- 
cept on the ſtatute of queen Anne; and that ſtands on another 
footing. Nay, the old caſes went ſo far as to refuſe a Mandamus 
in all caſes where an aſſiſe lay; and though the court is not fo 
ſtrict now-a-days, yet it ſhews in what light theſe writs are con- 
fidered now. Here there does not appear to be any failure of 
juſtice, but only a diſpute about a private right. If you fay this 
is a diſſeiſin, you may bring an aſſiſe. In the caſe of Vincent, a 
Mandamus was prayed to oblige the biſhop to grant a licenſe for 
preaching, to a lecturer, and the court did not enter into the 
queſtion, whether that were a proper inſtance of granting a 
Mandamus, but refuſed it, becauſe a diſpute was then depending 
whether Vincent was intitled to the leEtureſhip. _ | 

Lee, Juſt. The having a legal right to this office, gives no 
title to the books; for if Yheeler has an equitable right, it will 
bar the legal title, ſo that in this caſe, it cannot be ſaid that 
Trotter is entitled to the books ex debito ſuſtitiæ. | 

Cur. diſcharged tne rule. 5 


Pariſhes of Cheſham in Bucks v. Stepney in Middleſex. 


R. Draper moved to quaſh an order for removing one 
Fackſon, and his wife and children, from Cheſham to 
Stepney. He objects, that the juſtices ſtile themſelves in the order, 
juſtices for the county aforeſaid, which is quite uncertain ; for 
that both Middleſex and Bucks had been mentioned in the pre- 
ceding part of the order, ſo that it does not appear whether they 
were juſtices for Bucks, which they ought to be; but it is quite 
uncertain. Secondly, That the adjudgment of the order is not 
direct, but by way of recital ; Whereas complaint has been made to 
2s, juſtices for the county aforeſaid. And we do adjudge, &c. | 
Mr. Pilfworth, contra. As to the ſecond objection, he ſub- 
mits it upon the words of the order, that it is a plain adjudication ; 
and as to the firſt objection, he ſays, that unleſs the court will 
preſume that this order was made by the juſtices of Midalgſex, it 
muſt be, of neceſſity, thoſe of Bucks; and the court will not 
preſume they are Mrddleſex juſtices, but the contrary ; becauſe 
what has been done could only be done by juſtices of Bucks ; and 
to that purpoſe he cites a caſe of the pariſhes of Horſham and Hen- 
feld. Paſc. 5 Geo. 1. where it was uncertain, upon the words of 
the order, which was the pariſh that made the complaint, but 
the court held that it muſt be intended to have been made by the 


pariſh 
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pariſh which was aggrieved, and where the paupers were reſi- 
dent, and from whence they were removed. "=. 
Lord Hardwicke. As to the ſecond objection, 'Tho' the ſtyle 
of the order is a little incorrect; yet we ſhould not be too ſtrict 
in ſuch caſes, and the word adjudge being in this order, it is ſuf- 
ficient. But, as to the firſt objection, it has not been anſwered ; 
and I think it is abſolutely uncertain to which county the word 
aforeſaid refers : if to the county laſt before mentioned, that is 
Middleſex, and they have no juriſdiction ; for the power is only 
given to the juſtices of the peace from whence the perſon is re- 
moved, and this court can intend nothing in this caſe, but muſt 
take the order as it appears, and it not appearing to be by the 
juſtices of Bucks, it is a bad order. Nor is this caſe like that 
quoted by Mr. P:ſfworth ; for if that was a complaint by both 
pariſhes, it was but of the more weight ; or if the other pariſhes 
Joined in the complaint, it ſhall not prejudice the complaint of 
the pariſh which ought to complain, and did ſo. 
Rule to quaſh the order made abſolute. 


Gordon v. Halpen and bis Wife. 


; M R. Kettlely moves, that the wife may have leave to plead 
ſeparately from her huſband. Her eſtate is ſettled upon 
her, which ſettlement is confirmed by a decree in the Houſe of e. 
Lords, to be for her ſeparate maintenance, only her eſtate is made 
liable to anſwer all actions brought againſt the huſband on her 
account; and this is a fictitious demand in the plaintiff, ſet u 
by the connivance of the huſband, and that he will let judg- 
ment go by default, and fo ſhare with the plaintiff what ſhall be 
recovered, Y | ; | 
| Hardwicke, Ch. Juſt. We cannot allow you to ſever in plead- 
ing : your beſt way will be to plead in the name of huſband and 
wife; and if the huſband ſhould diſavow, and that be contrary to 
the order of the Houſe of Lords, you will know how to enforce 
that order; but we can do nothing in it. | 


Arglis v. Heaſeman. 


Wife not allowed 
to plead ſepurate- 
ly from her hui- 


R. Marſh moves to quaſh an order of ſeſſions made for onder for dit. 


diſcharging an apprentice. Firſt exception; this is an jr 
original application to the ſeſſions, whereas they have no origi- 


prentice muſt ſet 


nal juriſdiction ; their juriſdiction in theſe caſes, ariſe from ſta- matter, 


tute 5 Elis. c. 4. ſ. 35. and in Carth. 198. the King and Gately, 
an order quaſhed for going originally to the ſeſſions; which caſe 
is alſo in 5 Mod. 138. Second exception. If the ſeſſions have an 
original juriſdiction ; yet it is limited upon the appearance of 
the maſter, or ſome default made by him, which ought to be 
thewn in the order, and nothing of that appears on this order. 
| : | : Third 


„ 


_ — 
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Third exception : The juriſdiction in this caſe is not rightly 
exerciſed ; for the reaſon they give, and they .are bound to 
give a reaſon, is for unkind uſage from the maſter. Now the 
act gives them juriſdiction, if the maſter aſe his appren- 
tice, or evil intreat him; and the alleging unkind uſage comes 
not up to that; and the order ſays further, that the maſter re- 
fuſes to continue him in his ſervice, or to entertain him accord- 
ing to the indentures, which will not make it better ; for in the 
caſe of King and Davis, Trin. 12 Geo. 1. an order ſtated, that 
the maſter declared he would not take his apprentice again, and 


held to be no ſufficient reaſon ; and the order was quaſhed. 


Mr. Pilfworth, contra. As to the firſt objection, there have been 
ſeveral reſolutions contrary to that of the King and Gately, and 


particularly in the caſe of the King and Jobnſon, 2 Salk. 491. 


it was ſolemnly ſettled that the ſeſſions have original juriſdiction, 


notwithſtanding the words of the act. As to the ſecond objec- 
tion, he cited the caſe of Dillan, 1 Salk. 67. and Ditton's caſe, 


2 Salk. 490. but on looking into them they appear to be directly 
againſt him. And in the caſe of Ditton, it is ſaid, that the act 
muſt have a reaſonable conſtruction, ſo as not to permit the 
maſter to take advantage of his own obſtinacy. As to the third 
objection he ſays, that the act leaves it to the juſtices' diſcretion 
to diſcharge, if they ſee cauſe. | | i 
Lord Hardw:icke. As to the firſt objection, the later caſes have 
been, that the ſeſſions have original juriſdiction; and though it 
were to be wiſhed that private juſtices had a prior juriſdiction, as 


being leſs expenſive; yet I think it is a right determination upon 


that act, that the ſeſſions have an original juriſdiction; for the 
application which the act directs to be made to a private juſtice, 
ſeems to mean only to arbitrate and accommodate the diſpute. 


The ſtatute ſays, if he cannot compound the matter, he is to take 


bond for the party's appearance at the ſeſſions, ſo that they are 
not to take it up by appeal. As to the ſecond objection, I think 
it is not to be got over. In caſes of convictions, appearance has 
always been held neceſſary, but in caſes of orders in general, the 
court, in many cafes, will preſume omnza rite efſe acta; and that 
diſtinction between orders and convictions, was confirmed in the 
caſe of King and Lloyd, in laſt term; but then that preſumption 
is only in caſes of orders upon ſtatutes, which do hot in expreſs 
terms, require an appearance: but now we are upon an act which 
gives the juſtices an authority to proceed upon the appearance of 
the party, to that it is made an eſſential requiſite by the act to 
found their juriſdiction. As to the third objection, in general, 
it is not neceſſary to ſet out the reaſon of their judgment, but 
here the act requires it: and it is rightly ſaid, that »/ng unkindly 
is not ſuch miſuſage as is intended by the act; and if the follow- 
ing reaſon, his refuſing to continue him in his ſervice, is to be 
underſtood as an abſolute refuſal to let him continue with him, 
and not only as a refuſal to entertain him according to his articles, 


that 


= 
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that neither will be a ground for this order, becauſe the juſtices 
have a power to compel the maſter to take him again, as was 
done in the caſe of the King and Davis. However, this is more 
doubtful, but on the ſecond objection, the order muſt be quaſhed. 
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Rex v. the Inhabitants of All-Saints and St. Mary. 


H E S E pariſhes were indicted for not repairing the high- Thing neee, 
Way, 1 270 demurred to the indictment. 5 8 a N 

Mr. Marſb, in behalf of the pariſhes, takes ſeveral exceptions ——— 
to the indictment. Firſt exception, the names of the grand the high-ways. 
jurors are not ſet out. 2 Roll. Abr. 82. and 2 Keb. 470, but the | 
indictment being read it appears their names are ſet out. Second 
exception, that the indictment is not ſufficiently certain in ſet- 
ting out the length and breadth of the road; for it ſays only, | 

containing by eſtimation about 16 acres in length, without men- | 10 
tioning the breadth. 2 Roll. Abr. 8 1. Third exception, that | 
there are three pariſhes jointly indicted, tho' it is a ſeparate of- 
fence. Style 1:7. Fourth exception, that it don't appear that 
theſe pariſhes are bound to theſe repairs; for it don't appear, that 
the road is in any of the pariſhes ; nor is there a ſufficient pre- 
ſcription laid to charge them otherwiſe ; it being only ſaid they 
have been uſed and accuſtomed to repair, and not faid, for fine be- 
yond memory. Rs, LH ; 

Lord Hardwicke. I don't ſee upon this laſt exception, how 
this indictment can be maintained. The pariſhes are an eccle- 
ſiaſtical diviſion ; yet they are of common right bound to repair 
the roads, and therefore tis ſufficient to ſhew that a way lies 
within fach a pariſh, and is out of repair, and to pray proceſs 
againſt the inhabitants. Now here it appears, that this high- 
way is within the liberty of Derby, but it don't appear that the 
three pariſhes are within the liberty of Derby; it is only faid 
they are within Derby; and even if theſe words did ſufficiently 
ſhew that, yet it would not then appear, that they are all with- 

in the liberty, ſo as to make them a vill: and if that appeared 
too, it ſhould be ſhewn likewiſe, by what means they are charge- 
able. But it don't appear upon this indictment, that any 
part of this road is within the pariſh, ſo that it is bad upon 
this exception. : 88 | Fl 

Lee, Juſt. J am of the ſame opinion, and TI ſhould think 
too, that the indictment is bad upon the ſecond exception, for 
if the breadth don't appear, how can the court ſet a proper 
fine ? ; | 

All agreed, that it is bad on the laſt exception. 

Judgment for the defendants. 
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Rex v. Neal. 


NFORMATION in the nature of a quo warranto againſt 
. exerciſing the the defendant, for exerciſing the office of maſter of the 
office of maſter | | . 3 g a * 
ef the coop*r's Coopers company. It ſets forth that there is a company of Coopers, 
compary; eo and that the maſter thereof is an officer of public truſt, and that 
be a public office defendant took upon him to execute the office, &r. 
FE. Defendant has demurred to the information, and there is a 
joinder in demurrer. | | 5 5 
Mr. Bootle, for defendant, has only this exception, that this is 
not ſuch a public office; for which a quo warrants lies. N 
Lord Hardwicke. But how can we allow of that exception 
now; fince the information lays it to be a public office of truſt, 


which you have confeſſed by your demurrer. 


Stock and Huggins v. Smith, 


Senn wit noe "bY R. Marſh to ſhew cauſe, 'why an attachment ſhould not 
1 iſſue againſt the defendant for not performing an award, 
performance of which is made a rule of this court. He ſays they have liberty 


an award, if the 


plaintiff bas hy the ſtatute 9 and 10 W. 3. c. 15. which inſtitutes this ſum- 
brought his ac- - . 5 | 
tion upon it, mary way of enforcing awards, to complain of any undue prac- 
tice in making the award, at any time within the next term after 
it is made; and in this caſe one of the arbitrators was not ſum- 
moned, nor the defendant Smith, one of the parties 
Mr. Parker with him argued, that where an award appears 
to be unreaſonable, tho' an action of debt may be brought upon 
it, yet the court will not grant an attachment, as was deter- 
mined in the caſe of Wilmot and Allen, Paſch. 4 Geo. 2. Now 
here the arbitrators have charged us with the value of the goods, 
when we acted only as factors: He ſays likewiſe, and produces an 
affidavit thereof, that the plaintiff has made his election in ſuing 
out an action of debt, and is not therefore intitled to an attach 
ment. CCC 5 
Mr. Kettlely contra. As to the action of debt which is brought, 
he ſays, tis as reaſonable to grant an attachment notwithſtand- 
ing, as the ſeveral remedies which are allowed upon mortgages, 
ſuch as a bill for foreclofure, an action upon the bond, and an 
ejectment to get the poſſeſſion; which are allowed to be all made 
uſe of at once. He cites 1 Sale. 73. pending an attachment for 
non- performance of an award, an action of debt was ſued, and 
the court was moved that he might not proceed both ways. And 
it was likened to the caſe where the court ſtays actions on attor- 
nies bills, while the matter is under reference before the maſter; 
but the court denied the motion, and took this diverſity, that 


where 
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where they relieve the party, by way of amends in a ſummary 
way, as in the inſtance put, it is reaſonable, but otherwiſe in 
the caſe then in queſtion, where the plaintiff has no ſatisfaction 
upon the attachment. He alſo cites Richardſon and Chancey, 
Mich. 1730, where plaintiff had judgment in an action of debt 
upon an award. And the regularity of the judgment being 
under reference to the maſter, an attachment was applied for; 
and granted, notwithſtanding this objection. However, when 
the judgment was reported regular, they ſtopp'd the attachment. 

Lord Hardwicke. I am ſatisfied you ought not to have an 
attachment, while an action is pending; and this is not like the 
ſeveral remedies allowed on mortgages ; for they are for different 
purpoſes, as the ejectment, to gain the poſſeſſion of the land, 

the action on the bond, to recover the money, and the bill is 
for forecloſing the equity of redemption. They bo all remedies 
which the party is intitled to by courſe of law, and need not 
the leave of the courts. Now in this caſe there are two reme- 
dies, one by action to which you are intitled by courſe of law, 
but the other depends upon the diſcretion of the court, and both 
are for the very ſame purpoſe, vzz. for the money awarded; for 
the court will not deliver the party from an attachment till he 
has paid the money, and the caſes cited are agreeable to this 
doctrine, for in Richardſon and Chancey, during the ſtay of his 
judgment he had Joſt the fruit of his action, ſo in the caſe in 
Salk. 73. No action was depending, when the attachment was 
granted, tho' in that caſe I ſhould have thought it conſider- 
able, whether when he had got bail to his action, the court 
ſhould not have ſtopt the attachment ; but however, the attach- 
ment there, was granted before any action brought. 

The rule muſt be diſcharged. | | 


Kempton on demiſe of Boyfield v. Croſs. 


worth, tried at the laſt aſſizes for Surry, plaintiff made title on 3 
under a term of years from the adminiſtrator of Edward Salipay, maden wn te 
with the will annexed; but he did not produce in evidence 2 er 

letters of adminiſtration themſelves, only an exemplification dence is ns 

thereof under the archbiſhop's ſeal, which was in this manner, 1 

« To all chriſtian people to whom c. greeting, know ye, that | 

having ſearched our regiſters and acts, Sc. we have diſcovered, - 

that on the day of a power was iſſued to 

to adminiſter the goods deceaſed, according to. his will, 

becauſe no executor thereof was appointed, the tenor of which 

will here follows [ſetting out the will verbatim.] Given under 

our archiepiſcopal ſeal, &c.” Which the judge of aſſize, Mr. 

juſtice Reeve, allowed as good evidence. A. defence was made 

by the defendant, and a verdict for the plaintiff, And now fo 

| | | | acy 


1 N ejectment for the rectory of the pariſh church of Wandſ- Exemplification 
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Lacy for defendant moves for a new trial, and objects, firſt, that 

the certificate or exemplication, was not ſufficient to prove the 
adminiſtration, but that the book wherein thoſe acts were re- 
giſter d ought to have been produced, as in 1 Lev. 25, and S. C. 
in 1 Keb. 501. whereas this is only a recital of an adminiſtra- 
tion in an exemplification of a will. The ſecond objection is, 
that the affidavit on which they moved againſt the caſual ejec- 
tor was upon the late act of parliament, that ſo much rent was 
behind and no diſtreſs on the premiſſes, but when they came to: 
trial, they deſerted that pretence, and ſet up another title, which 
miſled us, who were come to make defence on the footing of 
their affidavit. e | dos þ 

Lord Hardwicke. The granting adminiſtration is the at of 
the eccleſiaſtical court, who are the proper judges ; the proof of 
that act is by the adminiſtration itſelf, —.— can only be denied 
by denying the ſeal,) or by a copy of the acts of court, or by an 
exemplification thereof; ſo in the court of chancery and this court, 
exemplifications under ſeal are ſufficient evidence; as being under 
the ſeal of the court, and not like a certificate made by an officer. 
Now this exemplification does not exactly correſpond with the 
form of exemplifications in this court; for here we ſet out the 
record in bac verba; and this is only a recital of the fact, but 
however it imports an iaſpeximus, ſo that I think it will depend 
on their manner of exemplifying, for if this is their form, I 
ſhould: think, in ſubſtance, tis well enough. DE 

As to the other matter, 'tis a matter of irregularity, and it 
ſeems to me to be ſo, but I doubt you have waived it by making 
a defence at the trial; for if there had been an irregularity in 
ſerving the ejectment or the notice of trial, the making defence 
would have cured it. | | YT 

Page, Juſt. Doubts if the act intended to bar the plaintiff 
of making any other title; but ſuppoſe it does, yet this is waived 
by your defence. 

Probyn, Juſt. Doubts, whether, when you have brought this 
ejectment upon this act of parliament, the defendant need come 
prepared to make any other defence; for this is a particular 
ſort of ejectment; but then you ſhould have made no defence. 

Tee, Juſt. I don't ſee but, notwithſtanding the directions of the 
act, the plaintiff may inſiſt on any other title; but if he does, 
then he has not made a regular ſervice for ſuch an ejectment, 
but then your making defence waives all that; fo that I think 
this ſhould: be a motion for irregularity rather than a new trial. 
The other matter muſt depend on the practice of the ecclefiaſticak 
court; the caſes certainly are that producing the books with the: 
entry is ſufficient without ſhewing the letters of adminiſtration,. 

and this inſtrument purports an inſpeximus, and has the credit of 
the office ſeal. 1 55 | | | 

Gur. Mention it again and get ſome of the regiſters from 
Doctvr's- Commons to attend. 0 2 DEA 


Accord. 


©, 
* 


Accordingly, at another day, ſeveral perſons from Do&or's-Com- 
mon did attend, and were aſk'd, and declared, that the cuſtom 

was always in the prerogative court, in exemplifications of gene- 
ral adminiſtration, to ſet out the letters of adminiſtration 2 Be 
verba; but in caſe of ſpecial adminiſtrations, as adminiſtrations 
with the will annexed like this, they recite the entries in their 
books, and ſet out the will verbatim; and their affidavits to the 
ſame purpoſe were ready; and they produced two exemplifica- 
tions with the will annex'd, upon the executor's renouncing, 
which were alſo in the ſame form, and one was dated in 1729, 
and the other in 1732. But Mr. Ruſhworth, who was regiſter of 
the court. of arches ſays, their way is to ſet out verbatim what- 
ever is exemplified; but he ſays they ſeldom or never have ſpecial 
adminiſtrations, and very few others. 

So the court thought the evidence was properly allowed at 
the aſſizes, and therefore would not grant a new trial. : 


Denham-Pariſh v. Dalham-Pariſh in Suffolk. 


A N order was made for the removal of one Walker and A perſon may 
his wife from the pariſh of Dalbam, to the pariſh of in an extra paro- 
Denham in Suffolk, which was confirmed by the ſeſſions; and the Safes Por 


it muſt conſiſt of 


caſe appears upon the order to be, that Walker hired a farm a 
the pariſh of Denham, and paid all rates during his continuance a vr: of town- 
there, which was from the year 1725 to the year 1730, and uherg pati ef- 
that he afterwards hired a farm of / 150 per annum, in a place 5m be ar- 
called Sourhwood-Park, which is an extra parochial place, conſiſt- 
ing of two houſes and 3oo acres of land, and has no officers 
for the poor; and the juſtices adjudged, that he could not be 
removed to that place, and ſo remove him to the pariſh of Den- 
ham, as the place of his laſt legal ſettlement. | 
Mr. Strange moved to quaſh theſe orders in behalf of the pa- 
riſh of Denham; for that it was determined in the caſe of Stoke- 
lane and Dolting, Hil. 11 Ann, that by virtue of the ſtatute of 
13 and 14 Car. 2. c. 12. ſect. 21. the juſtices may exerciſe the 
powers of removal given by the 43 Elix. in all extra-pa- 
rochial places containing more houſes than one ; and the ſame 
determination was in the caſe of the King and Inhabitants of 
Rufford, Paſe. 8 Geo. 1. Stran. 512. | | 
Mr. Abney, in ſupport of the orders, argued, that in the caſe of 
Stokelane and Dolting, he allows the court did ſo determine; but 
not abſolutely in all extra-parochial places conſiſting of more 
houſes than one; but with this reſtriction, ſo as to come under 
the denomination of a vill, or townſhip; and in the caſe of the 
inhabitants of Ruford, the Mandamus called it a vill, and they 
returned it to be an extra- parochial place, which return was held 
bad; becauſe, ſaid the court, there may be 500 houſes. He 
eites a caſe of the King and Inhabitants of Belvoir, where it was 
| | | Una. ſtated 
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ſtated that the extra parochial place had two houſes, the duke of 
Rutland's ſeat, and an ale houſe, and the order was quaſhed as 
not being a vill. | 

Mr. Filmer, with him, ſaid the definition of a town or vill, 
according to Finch, p. 80, is containing ten families: according 
to 1 Mod, 78. it is where there is a tithing man or conſtable ; 
and according to the 1 Ist. 115. Villa ęſt ex pluribus manſionibus 
vicinata, et collata ex pluribus vicinis. | | 

Lord Hardwicke. Before the caſe of Stokel/ane and Dolting, twas 
generally taken, that no ſettlement could be gained in an extra- 
parochial place ; but in that caſe the court were all of opinion, 
that the clauſe in the ſtatute: of Car. 2. might extend to give 
the juſtices a power to appoint. officers in extra-parochial places, 
provided 'twere ſuch a place as could come under the notion of a 
vill. That conſtruction ſeems to be a pretty liberal conſtruction 
of the ſtatute ; for upon reading the clauſe, it appears to extend 
only to ſuch vills as are parts of large pariſhes ; but however, 
the court then thought extra-parochial places within the equity 
of it, and I believe my lord Parker meant by extra-parochia], 
places conſiſting of more houſes than one; but he added likewiſe, 
ſo as to come under the notion of a vill. So that his meaning 
was ſuch places as were vills, and I can't fee we can call this, 
place a townſhip, or a vill, nor do I know how it can be pre- 
ciſely ſettled what is a vill, but muſt be left to the court upon the 
circumſtances of every caſe ; and therefore as this place don't 
appear to be a vill, I thould think the order is right. 5 

Page, Juſt. If this had been a decayed vill, it ſhould be fo 
ſtated ſpecially. „„ : 

Probyn, Juſt. The leaſt diviſion that I remember to be known 
in law is a tithing, which conſiſts of ten houſes or families; 
and how can we underſtand a vill to be leſs than that. I think 
it ſhould rather be underſtood to be between a tithing and a 
townſhip. The ſtatute of Car. 2. at firſt, related only to the 
northern counties, and .was extended afterwards to other large 
counties, as being within the ſame equity. 

Lee, Juſt. It is now generally ſettled, that juſtices may ap- 
point overſeers in extra-parochial places, but that is always on 
this foundation, that the place muſt be a town or a vill. The 
notion of a vill, or a tithing, is a place conſiſting of ten fa- 
milies as a civil diviſion, and as having a conſtable. Now here 
I ſhould not think it neceſſary upon the ſtatute to be confined 
to either deſcription; but then it ought to be a place at leaſt 
that has the reputation of a vill. Here is only two houſes, ſo 
that as it don't appear upon the order, I don't ſee how we can 
conſtrue this to be a vill within the ſtatute. | | 

Per Cur. The order is good; ſo the rule was diſcharged. 


Rex 


io 
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\'HIS caſe was firſt argued in Mich. 8 Geo. 2. Indictment To make a com- 
againſt the ſix defendants for robbing one Cox in the high Re hey 

road, putting him in fear, was tried at Wells in Somerſetſhire, taking from the 
before Ch. baron Reynolds, at ſummer aflizes, 1732, who order- og is 3 
ed a ſpecial verdict to be found; which was thus as to the mate- dh the fn 
rial parts. The jury do ſay upon their oaths, that the ſaid Sa- fould be pre- 
muel Cox, travelling on horſe-back, on the king's highway, to ing; for if it ac= 
Somerton- Fair, in the ſaid county of Somerſet; on a place called ;/ircien. The 
' King's-down- Hill, in the ſaid county, and upon the day, Sc. ſaw joe ther and " 


the ſaid Francis, &c. in company together; one of whom was beld not to ex- 


then lying on the ground; and that the ſaid Samuel Cox then and ay in ſpecial 
there paſſed by them; and that one of them (but which the jury de e 
do not know,) called him the ſaid Samuel Cox, and deſired him found Ns 
to change him half a crown, that they might give ſomething to eat ar the 
a poor Scorchman, meaning one of them, then and there lying **ins ur. 
on the ground; that Samuel Cox came back, and then and there 
put his hand into his pocket, and pulled out ſome pieces of gold, 
vis. four moidores and à Portugal piece of gold, value three 
pound twelve. That the faid Cox having theſe pieces of gold, then 
and there in his hand, one of them, viz. John Francis, then and 
there gently ſtruck his, the ſaid Cox's hand, by means of which 
ſtroke, the ſaid pieces of gold, then and there fell on the ground. 
That thereupon Cox got from his horſe; and then and there faid 
to John Francis, &c. that he would not loſe his money ſo; and 
then and there offering to take up the ſaid pieces of gold then 
and there in his preſence, the ſaid John Francis, &c. then and 
there ſwore, if he touched the ſaid pieces of gold, they would 
knock his brains out; whereby the ſaid Samuel Cox, was then 
and there put in bodily fear of his life; and then and there de- 
ſiſted from taking up the ſaid pieces of gold. And the jurors 
upon their oaths, further ſay, that the ſaid John Francis, &c. 
then and there immediately, took up the ſaid pieces of. gold, and 
got on their horſes, and rode off with the ſaid pieces of gold; 
and that Cox thereupon, immediately purſued them, and rode 
after them, for about half a mile. Francis, &c. ſtruck him and 
| his horſe; and ſwore if he purſued them any further, they would 

kill him. : | | | 

Mr. Huſſey for the proſecutor argued, that theſe facts, as found 
in the ſpecial verdict, amount to robbery, according to the de- 
finition of it, as given in the books. For in Hales Pl. Cor. 71. 
tis ſaid that robbery is a felonious and violent taking away from 
the perſon of another, money or goods, to any value, putting 
him in fear. And tho' the indictment runs @ perſona, yet tis 
not neceſſary that it be taken from his perſon ; for if it be taken 
in his preſence, tis ſufficient, 3 Iaſt. 69. If a man ſeeking to 

2 En eſcape, 
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eſcape, for the ſafe-guard of his money, caſts it into a buſh, 
which the thief perceiving, takes it; this is a taking in law from 
the perſon. So is Hawk. Pl. Cor. 96. /. 8. where many inſtan- 
ces of this nature are put. Ha. Pl. Co. 73. S. P. Now here 
the verdict finds, that Cox got off his horſe, in order to take up 
the money; but that being threatened by them, he deſiſted, for 
fear of his life; and that the defendants then and there imme- 
diately rode off with the money; ſo that it appears the money 
was in his preſence, and under his care and protection, when 
they took it away. And further, as to Cox's being put in fear, 
I own it is neceſſary that the party be put in fear, either be- 
fore the taking, or at the time of the taking. Hawk. Pl. Co. 96. 
And here it is found, that after the money was gently ſtruck out 
of his hand, he got off his horſe to take it up ; and then Fran- 
cis and the reſt ſwore, if he touched it, they would murder 
him, whereby Cox was put in bodily fear of his life, and defiſt- 
ed from taking it up; and that they took it up: fo that the 
taking from him the money was not compleated, till they took 
up the money from the ground: and before that time it is ex- 
preſsly found, that Cox was put in bodily fear of his life: fo 
that here was a plain taking the money in his preſence, put- 
ting him in fear.---One aſſaulted another on the highway, with 
an intent to rob him. The man reſiſted, and was too hard 
for the rogue; upon which he ran away; and in the ſcuffle 
exchanged his own hat, which was the beſt of the two, for 
the man's hat: and this at Exeter aſſize, was by Eyre Ch. juſt. 
held to be robbery. This was the ſubſtance of his argument; ex- 
cepting that he ſaid that this was at leaſt done 77 fraudem legis ; 
and therefore, on a ſpecial verdict, the court will conſtrue it a 
robbery. But the Ch. Juſt. ſaid there was no pretence for that; 
| becauſe the court can't preſume fraud; and therefore, in ſuch 
caſes, the jury always expreſsly find it to be done fraudulently. 
Keyl. 43, 4, 82. But it is not found here that the defendants 
did this in fraudem legis, or with an intent to commit a robbe 
on Cox, and therefore the defendants muſt be found guilty of 
robbery, on the facts ſet forth, or be entirely acquitted. - 
Mr. Pratt, for the defendants, ſaid, that from the deſcription 
of robbery, it is plain the perſon muſt be put in fear. And 
then he conſidered this verdict, and faid, that here Cox was not 
put in fear; for that they civilly aſked him to come back, and 
change half a crown; and that though one of them did ſtrike 
the money out of his hand, yet it was done gently ; and that 
the fear ought to be prior to a man's parting with his money: 
for it is abſurd to ſay a man parted with his money for fear, 
which fear came after the time he had parted with it. And that 
here, when Cox had parted with his money, and it lay on the 
ground, there was nothing done to put him in fear; nor was he 


in fear when he got off his horſe; for then he would never have 


told fix men, he would not loſe his money ſo. He owned the 
f next 
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next words did look ſomething like a robbery : but, however, 
by the jury's finding, that when he offered to take up the money, 
they threatened to knock out his brains, by which he was then 
put in bodily fear; it appears plainly that he was not put in fear 
before that time; and though the jury find that Cox was put in 
fear, when he offered to take up the money; yet they do not 
ay that he was in fear, when the money was actually taken 
from him; and it appears that he was not in fear, when the 
rode off with the money, for then he would not have followed 
them as he did, for near half a mite. But it is not found that this 
money was taken away in his preſence ; for though it is found, 
that when he deſiſted, the money was in his preſence ; yet the fol- 
lowing words, that they then and there immediately took it up, 
do not neceſſarily import, that the money was in his preſence; for 
the word then is of an uncertain ſignification, and may mean 
only the ſame day. Here has been no caſe cited in point; and 
this is like the caſe of Harman, 2 Rol. rep. 154. which was ra- 
ther ſtronger than the preſent caſe, for there was an artifice, vx. | 
.of getting money changed. There Harman threatened the pro- i 
ſecutor : ſo the defendants did Cox ; and both of them were | i 
made to reſiſt; and that was held to be no robbery. The caſe 9 
lately tried, before Mr. Juſt. Lee, was this. A rogue upon Sa- 
liſbury Downs, drew his piſtol upon a man, and offered to ſhoot 
him, if he did not deliver his money, upon which he threw all 
the money he had down upon the ground, and rode off; and, 
being in a great fright, he did not look back, till he was got off at 
ſome diſtance ; and then he looked back, and ſaw the man ſtill 
on horſeback ; upon which he rode off, and never ſaw the man 
off his horſe ; but left him ſetting on horſeback over the money: 
and Mr. Juſt. Lee wes of opinion that the robbery was not 
proved. | | To "= : 
Ch. Juſt. That was a matter of evidence, which the jury K 
muſt conſider. | = | 
Lee, Juſt. I was of that opinion, becauſe I thought it ought | 
to be proved, that the priſoner had the poſſeſſion of the money, 1 
which in that caſe the witneſs could not ſwear to. | 
Mr. Pratt. Tis the taking away a thing from a man's perſon 
againſt his will, which makes it robbery; and the jury have 
not found here, that the money was taken away from Cox' 
againſt his will. TS] | 7 
Ch. Juſt. To'make a compleat robbery, there muſt be a 
taking from the perſon, putting him in fear. So the queſtion 
is, whether all theſe circumſtances are found in this verdict. 
The taking away the money is expreſsly found; but it muſt be 
taken from him, putting him in fear. So it is to be conſider- 
ed, whether in this caſe, Cox was put in fear at the time of 
taking it away: and it is ſufficiently found that at the time of 
taking away the money, Cox was put in fear; for tis not ne- 
ceſſary that the perſon ſhould be put in fear previous to the 
5 | | X x taking ; 


* 
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taking; but if it accompanies it, tis fufficient. Now I think 
that in this caſe, when the defendants ſtruck the money, tho' 
gently, out of Cox's hand, that was the inception, and begin- 
ning only of the taking; and that the taking was not compleat 
till the defendants took the money up from the ground; by 
which act, the taking was compleated. And before that fact tis 
expreſsly found, that Cox was put in bodily fear of his life, by 
their threatning to knock out his brains, by which he defiſted 
from taking the money up. So that here was fear accompany- 
ing the act of taking the money away: for till the laſt taking, 
the money muſt be conſidered to be in Cox's poſſeſſion. Now, 
as to the other circumſtance of taking from his perſon, tis cer- 
tain, that it is not abſolutely neceffary, that it muſt be taken 
from his perſon in the ſtrictneſs of the word; for if it be taken 
in his preſence, tis in legal underſtanding taken from his perſon. 
Jo is it held in the caſe of a man's caſting his purſe into a buſh. 
Hales Pl. Co. 73. So likewiſe in Salt. 671, it was held that if 
A. is driving cattle on the highway, and one comes and takes 
them from him, it is robbery, which cannot be without a taking 
from his perfon. But the great doubt with me is, whether in 
this verdict, there is ſufficient found, for us to adjudge that this 
money was taken away when Cox was preſent: for if he was 
not preſerit, it cannot be a robbery. And if he was preſent, 
according to the above caſes, it will be a taking from his perſon, 
ſo as to make it a fobbety. Now, as to that, the verdict finds 
ſufficiently certain, that Cox was preſent when the money lay on 
the ground; and then it goes on thus, v/2. and the jurors, upon 
their oath, further ſay, that the faid John Francis, &c. then and 
there immediately took up the faid pieces of gold, Gc. Now 
this laſt finding is a diſtinct clauſe from the former, and the 
word then is of an uncertain ſignification; and is often made uſe 
of, to fignify the fame day: ſo the doubt with me is, whether 
theſe words muſt. be underſtood to denote the ſame inſtant of 
time; for then, by neceflary intendment, Cox mult be preſent ; 
or whether it may be underſtood to comprehend any greater ſpace 
of time; for then the finding will not amount to the fame as an 
expreſs finding, that it was taken away in his preſence. The 

word immediately does indeed ſeem to connect the time more 
cloſely ; but the nice diſtinction which the court has always al- 
lowed of, in matters of blood, makes me very doubtful. Tis 
not neceſſary that the taking be found to be againſt one's will; 

for that is no definition of robbery, and the word vislenter im- 
ports it. Nor is it neceffaty to be found, tho' it be laid in the 
indictment. And ſo is it held in the caſe of putting the words 
fear of death in ati indictment. And this caſe, I think, is very 
diſtinguiſhable from Harman's caſe ; for that was a taking c/am 
and ſecrete ; the party not being put in any fear, till the taking 
was completed. Dy. 242, Pl. 30. i 5 - | 


1 Page, 
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Page, Juſt. Thought there was no occaſion for any conſtruc- 


tion or intendment in this caſe; for tho' the words then and there 
might have made it doubtful; yet the word immediately, muſt be 
taken to be of the ſame ſenſe, with the word r7/tantly ; and then 
the taking muſt be in Cox's preſence. As to the reſt, he was of 
the ſame opinion with the Ch. Juſtice. 1 
Pirolyn and Lee Juſt. Were of the fame opinion with Page, 
that the words then and there immediately feem fo cloſely to 
connect the time of the ſtriking the money out of his hand, &c. 
and there taking it away, that it muſt be underſtood to be a 
taking the money away in his preſence : and as to the reſt, they 
were of the ſame opinion with the Ch. Juſtice; who, after they 
had done ſpeakin ny 

to confider, whether the taking away the money, began from 
their ſtriking out of his hand: for if fo, then the whole muſt 
be conſidered but as one act; and at the ſtriking it out of his 


hand, tis plain he maſt be preſent; and it is expreſsly found, 


that he was likewiſe preſent after that time. 

Cur. Ordered it to be argued again. | 

This caſe was argued again, in Hil. 8 Geo. 2, When Mr. 
ſerjeant Chapple, pro rege, ſpoke much to the ſame effect with 
what was inſiſted on at the laſt argument. 

Mr. Strange contra. Allowed that the taking from the pre- 
ſence of a'man was, in the eye of the law, a taking from the 
perſon, ſo as to conſtitute it a robbery, if accompanied with 
Fear ; but that the preſence of a man is not by any means to be 
_ preſumed : and that if the preſumption ſtat mmdiferenter whether 
the party was preſent or not, the preſumption eught to turn. in 
fayour of the priſoners. So is the caſe of Rex and Keat. 5 Mod. 
287. and Six. 666. Now in this caſe, it is not ſaid in the 
verdict, in what manner Cox deſiſted from taking up the pieces 
of gold ; ſo that for ought appears, he might deſiſt, by riding 
off, or ſtepping aſide out of the way: and then the words then 
and there immediately took up, &c. muſt be preſumed only to mean 


and point out, what was the next thing done by the priſoners ; 


and not to ſhew what length and diſtance of time it was, be- 
tween Cox's deſiſting, and the priſoner's taking up the money. 
And the word immediately, if conſidered in oppoſition to mediately, 


makes the caſe more clear; for by the word mediately, it is to 


be underſtoed that there was a meſne act done. So the word 
| immediately muſt be taken to ſignify, that there was no meſne 


act done; but tis plain, the word immediately does not in this 


verdict carry the ſame ſenſe, with the words eo znfante> for it is 
ſaid that Cox thereupon, immediately purſued them, and rode 
after them. Now 'tis to be intended trom the wording of the 
verdict, that Cox was got off his horſe, when the priſoners 
took up the money, and rode off; and yet it is not found that 
he mounted his horſe, and then immediately rode after them : 


fe that notwithſtanding this word 7mmediately here inſerted, it 


muſt 


id, that it would be material as to this point, 
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muſt be plain, there muſt be ſome interval of time allowed him 
for getting on his horſe. Befides, the word immediately, in Lit- 


Tleton's dictionary, ſignifies forthꝛwith, or by and by, and when the 


writs are iſſued returnable immediately, it is never underſtood that 


the writ is to be returned that inſtant ; but as ſoon as it reaſon- 
ably may. So that for any thing appears, Cox might not be pre- 
ſent, when the priſoners took up the money. And in Staun. 27. 

Hales Pl. Cor. 73. 3 Inst. 69. Hawk. Pl. Cor. 96. Styles Rep. 
156, tis ſaid that the taking muſt be openly, and before his 
face ; and it appears by the caſe of Rex and Huggins, that when 


there is but a bare poſſibility of the contrary, his preſence ſhall 


not be preſumed: for in that caſe, which was an indictment 
againſt him, for the murder of his prifoner Arne, 'twas there 
found by the ſpecial verdict, that Huggins was one preſent in the 
priſon, and ſaw Arne, &c. & ad tunc ibidem turned away, and 
that Barnes eodem tempore, that Huggins turned away, locked the 
door upon Arne; and there being but a bare poſſibility to the 


- contrary, the court would not preſume that Huggins ſaw Barnes 


ſhut the door. It was likewiſe there found that Huggins faw 
Arne ſub duritia impriſonamenti illius ; yet the court would not pre- 
ſume that Huggins knew Arne to be ſub duritia, &c. the fact not 
being expreſsly found. So neither in this caſe has the verdict 
expreſsly found, all the facts, which conſtitute a robbery. Xl. 
111. All the judges held that they were confined to what the 
jury have found poſitively ; and are not to judge the law, upon 
evidence of a fact, but upon the fact, as it is found. Plummer's 
caſe, and in the ſame book 79, is the like point adjudged ; fo 
likewiſe in pag. 66, wherefore upon theſe authorities it appears 
that the preſence of Cox can't be preſumed from any evidence 
of the fact; but that his preſence ought to be found as an 


_ expreſs fact. 


Cur. Said nothing to it, but that they. would have it argued. | 
again, before all the judges. EET nag 

This caſe was accordingly argued before the twelve judges. 
And lord Hardwicke delivered their opinion in this term after this 
manner. All the judges but Carter, Comyns and Thompſon, 


(who are doubtful only, and not clearly againſt it) are of opinion, 


that in this verdict, there is not ſufficient found, for the court 
to adjudge the defendants to be guilty of robbery, v2. that it 
is an aſſault on the perſon of another, by putting him in fear, 
and taking from his perſon, his money or goods of any value 
whatſoever, as it appears in 3 1». 68. 1 Ander. 116. H. Pl. 


Cor. 71. Staunf. 27. and that the taking from his preſence is in : 


law a taking from his perſon ſo is 3 Ist. 69. H. Pl. Cor. 73. 
But what taking ſhall be ſaid to be in his preſence, and what 
not, muſt ariſe on the circumſtances of the caſe found by the 
jury. The uncertainty of this caſe, as found, is not in the 
ſtriking of the money out of Cox's hand, but on the taking it 
from the ground; for the ſtriking it gently out of Cox's hand 


1s 
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is certainly and poſitively found; but then it is not found guo 
animo, the money was ſtruck out; ſo that it may be underſtood, 
that it was only a ſimple aſſault, or that it was done by acci- 
dent. But if it had been found that it was ſtruck out of his 
hand animo ſurandi; then, perhaps, upon this whole caſe, the 
fact might amount to robbery. But the next doubt ariſes on the 
words of the verdict, where Cox deſiſted from taking up the 
money ; for it is not found in what manner Cox did defiſt, whether 
by going away, or by ceaſing to take it up; ſo that this fact re- 
mains doubtful. And then comes the next part, which is a diſ- 
tinct finding of the jury. And there it is ſaid, &c. which words 
then and there immediately, are relied on to connect the whole 
matter; and to make the finding neceſſarily to import that the 
money was taken away in the preſence of Cox. But the words 
then and there, are certainly of too looſe a ſignification for it, 
for they only import the ſame time, and place, in a general 


manner, in order to lay a venue, or ſuch like. But then the word 


immediately, is ſtrongly inſiſted on, as a word which excludes all 


meſne acts and time; and therefore, that this taking away the 


money muſt neceſſarily be in the preſence of Cox. But all the 
nine judges held this word immediately, to be of fo looſe a ſignifi- 
cation, and not to imply neceſſarily, that the money was taken 
away in Cox's preſence. For this word does neither in its uſe 
and application, nor in its grammatical conſtruction, exclude all 
meſne acts or time; nor in its legal fignification, does it neceſ- 
ſarily import it; for in Stevens s Theſaurus, (which is a book of 
the beſt authority) the*word immediatè, is rendered by the words 
citò and celeriter. And Cowper's Dictionary, renders it by the 
words by and by, and by the words ſur le champ, Sc. But it is 
more neceſlary and proper in this caſe, to conſider the ſignifica- 
tion of this word in the legal way. And it is plain, that in this 
acceptation, it is not underſtood to exclude meſne acts or time. 


Nor does the caſe in 2 Leu. 75. Pybus and Mitford, prove that it 


ought to be ſo underſtood ; but if well underſtood, it feems 


rather to imply the contrary, and to mean only a convenient 
time. So is 18 Eaw.4. 21. This word has often been made uſe 
of in ſpecial verdicts. In Oneby's caſe, Trin. 13 Geo. 1. it was 
made uſe of four or five times, and applied in different ſenſes. 
And in Mawgridge's caſe, Keyl. 120. this word is twice made uſe 


of, with words to explain it; and both times in different ſenſes. 


For in the firſt place it is ſaid, without any intermiſſion ; in the 
ſecond place, it is explained by the words, in a little ſpace of 
time. And on the ſtatute Hue and Cry, 27 Elix. c. 13. ,. 11. 
where the words with as much convenient ſpeed as may be, are 
made uſe of, all the precedents have expreſſed theſe words, by 
the word immediatè, as may be ſeen in the books. The laſt caſe 
which I ſhall mention on this point, is that of the writs of Ha- 


beas Corpus, iſſuing out of this court, which are moſt frequently 


made returnable immediately; and in this caſe the word is never 
„% os i | underſtood 
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underſtood either to exclude meſne acts or time, but only means, 
| with convenient ſpeed. I think this is enough to ſhew the uncer- 
| | tain ſignification of this word inmediately; and therefore we can- 
not think this to be a ſufficient finding of the money being taken 
away in his preſence; which is a fact which onght to be found 
by the jury, as it appears in Plummer's caſe, Keyl. 111. Where 
the judges ſaid that they were confined to what the jury had 
found poſitively; and were not to judge the law upon evidence 
of a fact, but on the fact as it is found. And fo here the jury 
might well have found that this money was taken away in Cox's _ 
preſence; and as they have not found it, we cannot adjudge 
upon this evidence of the fact, that it was actually taken away 
in his preſence. And to the ſame purpoſe is Key. 79. and Rex 
and Huggins, M. 8 Geo. 1. where lord Raymond ſaid, it would be 
a moſt dangerous thing to give latitude to judges to preſume 
facts from the evidence of facts ſet forth in ſpecial verdicts, in 
the caſe of life and death. Wherefore we are of opinion that 
there is not ſufficient certainty found in this verdict to adjudge 
the. priſoners to be guilty of this indictment; and therefore 
judgment muſt be given for the defendants. But then it is to 
be conſidered whether the defendants are to be diſcharged out of 
cuſtody, or not; and we are all of opinion that they ought not to 
be diſcharged; becauſe here is ſufficient cauſe found in this verdict, 
to make the defendants guilty of grand larceny and felony. But 
ſtill on this indictment, we cannot give judgment againſt them 
for grand larceny: for though in an indictment for burglary, 
and ſtealing goods out of a houſe, the defendant may be ac- 
quitted as to one part, and be convicted as to the other ; and fo 
5 in indictments for felony by a ſtatute, where the clergy is taken 
= away, and for felony by the common law, the defendant may 
be acquitted of the felony by the ſtatute, and be convicted of 
the felony at common law; yet this indictment is for taking 
away money @ perſond; and the jury doubt of the truth of the 
charge of the felony and robbery, as ſet forth in the indictment; 
# aand as we have adjudged -this charge not to be ſufficiently 
= * grounded, the conſequence is, that the defendants muſt be ac- 
quitted of it. But, however, as it appears by this finding of 
the jury, that they have been guilty of felony and grand larceny, 
they muſt be remanded; and may, by Habeas Corpus, be ſent 
back again into Somerſerſbire, to be tried for this offence. And 
this caſe is different from the caſe of Rex and Burridge, Mich. 
8 Geo. 2. fo in Stran. 1019.] where the defendant was abſo- 
lutely diſcharged ; becauſe on that indictment and verdict, it 
did not appear the defendant was guilty of any felony. But 
here it appears plainly, the defendants have been guilty of grand 


— 


larceny and felony. | 
N. B. Theſe defendants were afterwards removed into Somer- 
 fetſhire, and at the next aſſizes were convicted of felony 
and grand larceny, and were ordered to be tranſported, _ 
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PRINCIPAL MATTERS. 


Action. 
CET ION lies on breach of 
: A articles not to ſet up a trade. 


| | 5 Page 51 
Caſe lies for the huſband only for a 


malicious proſecution againſt his 


wife on account of the expence he 
is put to in her defence. 52 


Atkida vit. 


Court will not read affidavits in con- 
tradiction of the certificate of the 


judge who tried the cauſe. 128 
Amendment. 
Defendant's plea to a quo warranto 


information, amended after de- 
murrer, and cauſe in the paper, 


it appearing by affidavit that the 


omiſſion was owing to the over- 


fight of counſel. 


Award. 


Award ſet afide : for that the arbi- 
trators had taken money of one of 
the parties. 


51 


3 


Bail, | 


What ſhall be deemed good notice 
of bail. 16 
Court refuſed to bail a perſon for re- 
ceiving ſtolen goods: defendant's 
affidavit admits the receipt of the 
goods, but denies he knew them 
to be ſtolen, which is a fact triable 


only by a jury. 96 
Bankrupt. 


Warrant for commiſſioners of the 
land tax to ſeize the goods of the 
collector for money in his hands, 
ſhall be deemed an extent, and be 
good againſt the commiſſioners of 
bankrupt, tho' the bankruptcy was 
committed before the goods ſeized : 
but in the caſe of a private perſon 

It 1s otherwiſe. | 65 

If two partners commit an act of 

bankruptcy, they are bankrupts in 
all reſpects; and cannot be ſaid to 
be bankrupts, as to their joint eſ- 
tate, and not ſo as to their ſeparate 
eſtate. = | 

A. commits an a& of bankruptcy in 
November. In December his goods 

were 


. 
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were taken in execution and ſold, 
and the money paid to the plain- 
tiff in the execution. In January 
a commiſſion was taken out againſt 


A. and the aſſignees brought tro- | 


ver for the goods againſt the plain- 
tiff in the execution ; and adjudg- 
ed that the action well ay 130 


Baſtardy. 


Order of baſtardy quaſhed for not 
ſetting out that one of the juſtices 


was of the quorum; but the re- | 


puted father was bound over to 
the next ſeſſions. 


Bills of Exchange. 


Parol acceptance is ſufficient in action 
againſt the acceptor of a bill of | 


exchange. 


130 
Bond, 


Debt lies not againſt the executors 


of the obligor's adminiſtrator ; be- 
_ cauſe there is no privity between 


the executors and the obligor ; but 


-adminiſtration de Bonis non, of the 


obligor ſhould have been taken 


Out. 101 


Certiorart. 


| a ſuperſeded, guia improvide, 


&c. being to remove orders pen- 


ding an appeal thereon to the ſeſ- 
ſions. 


Con viction. 


Juſtices at the quarter Gfions remove 
the clerk of the peace for miſ- 
behaviour ; and this was adjudged 
to be no conviction but an order, 
and therefore it was not neceſſary 
to {et out the evidence. 25 


31 


99 


Coſts. 


Coſts given on the ſtatute 5 Geo. 2. 
order of ſeſſions being determined 
againſt the party who removed it. 30 

Full coſts given in an action for aſ- 
ſaulting the plaintiff's ſervant, per 

quod ſervitium amiſit, it being a ſpe- 
| 2 action, tho' the damages were 
under 406. 38 

Judgment was againſt an executor 
and a devaſtavit returned; the exe- 
cutor brought a writ of error, and 
Judgment was affirmed ; the exe- 
cutor ſhall pay coſts of the writ 
of error, as well as on the firſt 
judgment. 38 

Coſts given againſt plaintiff for ſign- 
ing judgment before the rules for 
pleading were out. "01 

If an action on the caſe be brought 
againſt two, and one acquitted, 


he ſhall not have his coſts on the 


ſtatute 8 and 9 V. 3. for the word 
treſpaſs in that ſtatute does not 
mean treſpaſs on the caſe, but 
treſpaſs vi et arms. 132 


Demurrer. 


Demurrer cannot be withdrawn b 
defendant without conſent of the 
proſecutor. 31 


Oitcontinuance. 


Plea in abatement; replication there- 
to; defendant demurred as in a- 
batement; but the plaintiff joined 


as in bar, and held to a diſcontinu- 
ance. 


129 
Dower. 

A woman is dowable of a defeaſible 

eſtate. | * 


Exceptions (on a writ of error) to a 
writ of dower unde nibil Babel 
- oyer-ruled. 5 0 


Writ 


* * 3 * eden tention tha 


0 — 


. 
n 1 8 1 
* 
4 - 
* - = 
5 


I Y —_— Py 3 


Writ of dower of one meſſuage or 


workhouſe is certain enough. 104 


Error. 


Writ of error coram vobis lies not in 


in B. R. after judgment has been | 


affirmed by the ſame court. 34 
If a writ of error be brought and er- 
rors aſſigned by two parties, where 
one of them would have been ſuf- 
| ficient, yet the unneceſſary, party 


will be liable to the coſts, becauſe | 


by ſtat. 16 and 17 Car. he enters 
into a recognizance to pay ſuch 
coſts and damages as the court 


| ſhall award. - nl 
Evidence, 


Wife not good evidence to baſtardize | 
her child; and in what caſe the 


wife ſhall be good evidence againſt 
her huſband. 140 
Exemplification of the act of court 
for granting an adminiſtration with 
the will annexed, is ſufficient evi- 
dence to prove the title of the ad- 
miniſtrator. . 161 


Execution. 


In what caſe an execution may be 
ſet aſide. | 51 
Bank notes cannot be taken in exe- 
cution. = | he 


Executor. 


Executor may be ſued before pro- 
bate. | "80 


| Habeas Corpus. 


On a Habeas Corpus, the court will 
not determine the right of a guar- 
dianſhip, but ſet the child at li- 


Things neceſſary to be ſet out in an 


indictment for not repairing the 
highways. „ 159 


Husband and Wike, 


Wife not allowed to plead ſeparately 
from her huſband. 157 


| 


Anm pritonment. 


Falſe impriſonment lies againſt a 
judge and officer for arreſting by 
proceſs, of which the court had 


not juriſdiction ; but if the officer 


does not join with the judge in his 
defence, it may alter the caſe as 
to him. - 89 


Andictment. 
Indictment lies for extorting money 


for examining, marking and ſeal- 
ing pots, as clerk of the market. 


5 36 
Defendant cannot remove an indict- 


ment of perjury found at the O/d 
Bailey. | | 85 
Indictment for ſelling goats hair for 
human, quaſhed for not ſetting out 
a venue. 94 


Ankant. 


Where an infant is leſſor in eject- 
ment, he muſt give ſecurity to 
anſwer coſts. 54 


* 


Inkormation. 


Information in the nature of a q, 
. warranto granted againſt a chief 
conſtable. > I 
Information granted againſt twelve 
perſons for demanding money of 
a perſon for a cottage ſtanding on 


berty. : 72 


Z 3 | there 


a waſte, which had been built 


cm * q 


176 


there above twenty years, and for] his right, to vote as a member of 

threatening to pull the cottage} the charitable corporation, 

down. +» 93| Peremptory Mandamus granted to a 
Information granted for a libel, common council man for not ſet- 
charging the defendant with mak-| ting out in the return that the party 

ing falſe entries in the ſeſſions was ſummoned. _ 98 


books. | 94 Mandamus granted only to prevent a 
Information granted againſt an under- failure of juſtice. LEY 
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, 


' ſheriff, for acting as an attorney. 96 _ 
Information denied for affronting Orders. 
| words ſpoken of a conſtable, and - „ 
1 | in the execution of his office. 100 Order quafhed for uncertainty, 156 
| Information refuſed againſt the vice-| Order for diſcharging an apprentice, 
chancellor of Oxford, for diſcom-| muſt ſet out the appearance of the 
moning a perſon who ſet up a ta-| _ Maſter. 157 
vern without licenſe. 4-489 oe er os 5 | 
Information for exercifing the office| - . Overleers. 
of maſter of the coopers company; 5 - 
becauſe admitted to be a publick | Juſtices at ſeſſions have no original 


office of truſt. 160] juriſdiction concerning the over- 
1 ; ſeers' accounts; but it muſt come 
Inquiry. I to them by appeal, 30 


Appointment of overſeers in a corpo- 
Leave given to execute a writ of | ration muſt be by the head officers. 

inquiry before the Ch. Juſtice, it] FEES 1 gh 
being againſt a ſheriff's officer. 27 Veſtry cannot apply money in the 


overſeers' hands, towards recoverin g 


| Jury, a charity; but the overſeers muſt 
| | - -.: account er m - 495 
| Variance between the name of a ju- | z 
| tor in the venire and habeas corpus, |  -"Oprn.- - 
5 not material, if the juror was not | | | 
ſworn in the panel. 77] Oyer refuſed of a deed mentioned on 


Where no tales 1s prayed ; it is not] the condition of a bond; becauſe 
neceſſary to indorſe the names off there was no profert of, this deed 


—8ͤ—ä 4 — 
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* 


the jurors on the poſtea. 96] in the declaration. 94 
Perſon not hindered of his ancient} h 
right of challenge, by the ſtriking} Paper-Books, 


of a ſpecial jury at his requeſt. 110 3 | 
| {4 | Making up paper books belongs to 
_'Pandamis. | the clerk of the papers, as well in 
Os = cauſes by original as by bill. 128 
Mandamus to juſtices of peace to grant FFF 
an aſſignment of a priſoner's effects; Papiſts, 
but not to any perſon by name. 27 | po 
Mandamus lies not to a devolutioner | Deviſe to truſtees to the uſe of them 
if the devolution comes to him as | and their heirs, in truſt for the uſe \ 
viſitor of a college. 37 .of the eldeſt and firſt fon of D. who 
Mandamus denied to reſtore a man toi ſhould not be heir and inheritor of 
5 . 7 | D. 


1 


D. and to the heirs of his body, 
and ſo to every ſon of D. in like 
manner. D. had ſeven ſons whom 
the jury found were all papiſts, 
except the youngeſt, who was an 
infant; whether the limitation is 


not void, for the uncertainty who 


could take in the life of D. and 


whether by the ſtatute 11 and 12 


Will. 34. any of the children could 
take who were papiſts. The court 

gave no opinion, but inclined that 
a papiſt could not take by will, 
for a deviſee takes by purchaſe. 149 


Power. 


Tenant for life, with power to make 
1 

a leaſe for 99 years determinable 
on her life, in truſt for his intend- 
ed wife; held that this was not a 


good execution of his power. 102 


Pleading. 


In what caſe a perſon non compbos men- 


tis ſhall be allowed time to plead. 
5 0 
Liberty given to withdraw one plea 
and put in another. 54 
Debt on bond for payment on or be- 

fore the fifth of December, and plea 
of payment at the day; replication 

that the defendant did not pay it on 
the day held ill, not ſaying that he 

did not pay it at any time before. 


71 


Whether in pleading it can be aver- 
red that a bill of Mrddle/ſex was 
82 


ſued out 1n the vacation. 
Debt againſt an executrix ; plea of a 
bond and judgment thereon ; re- 
plication that it was obtained by 
fraud, and that the teſtator left aſ- 
ſets; and on demurrer, the reph- 
cation held good ; for the allega- 
tion of aſſets is only a concluſion 


from the fraud alleged. 


ae before marriage, makes 


Debt brought for the penalty of a 
charter party, and a breach aflign- 
ed; nil debet a bad plea, for this goes 
to the deed itſelf. 76 
After plea, money cannot be brought 
into court. | 105 


Privilege. 

Court determined that members of 
parliament have privilege redeunds 
after a diſſolution; but would not 
ſay for how long. BN 16 

Statute 7 Ann. c. 12. concerning am- 
baſſador's ſervants being protected 

from arreſts, extends not to any 
ſervant who is a merchant, or 
trader; and the affidavit on which 


the defendant moves, ſhould ſhew 
that he is no trader. 97 


Prohibition, 
Prohibition on libel for tithe of corn ; 
and there is no occaſion to verify 
the ſuggeſtion by affidavit; it being 
a proſecution on the ſtatute Ed. 6. 
of which the ſpiritual courts have 
no conuſance. | 83 
Prohibition on a libel againſt a per- 
jon married clandeſtinely ; for the 
power of the eccleſiaſtical court is 
| over the parſon in marrying. 5 5 
Prohibition on a libel for ſaying ſhe 
had a baſtard; the words being 


ſpoken in London, and the ſame as 
calling her a whore. 100 


WES dd. tet Mt 


ſe 


Rates. 


Poor rates cannot be removed by cer- 
Tiorari. „ 


Robbery. 


To make a complete robbery there 
mult be a taking from the perſon, 


FI 


and putting in fear ; but it 1s not 
| neceſſary 


9 


neceſſary that the fear ſhould be 
previous to the taking; for if it 
accompanies it, it is ſufficient. 
The words then and there immedia- 
tely held not to exclude all meſne 
acts. In ſpecial verdicts it muſt be 
expreſsly 5 . 
bed was preſent at the taking 75 
5 165 


Settlement. 


Leaſe was granted to A for gg years; 
he deviſed it to B. his fon, who] 
entered and enjoyed it above 40 

days; it was held that B. had 
thereby gained a ſettlement ; for 
it comes within the ſame reafon 
as the caſes of freehold and copy- 
hold eftates ; and B. having a pro- 

perty could not be removed. 76 

A perſon may gain a ſettlement in an 
extra-parochial place; but it muſt 
conſiſt of ſo many houſes as may* 

| make it a ſort of townſhip or vill 

where pariſh officers may be ap- 

pointed. 163 


| 


Sheriff. 


Debt lies in an inferior court for the 


' ſheriff's fees, due upon an exe- 
cution iſſuing out of A. B. for 


this is collateral to the original 
judgment. 108, 109. 


ound, that the party rob- | 


verted or diſputed. 
In criminal caſes there can be no 


Ships. 


How far owners of ſhips are liable | 


for default of the maſters, at the 


common law. . 


Statute. 


Statute 21 Fac. I. concerning com- 


mon informers, extends not to any 
offences created by a ſubſequent ſta- 
tute, where a particular manner of 
proceeding or recovering is pointed 
out. > 30 


See coſts. 
Trial. 


Court will not grant a new trial, where 


the jury find contrary to the direc- 
tion of the judge, and his certifi- 
cate thereof is. not to be contro- 
| 128 


motion for a new trial, nor in 
arreſt of judgment, unleſs the de- 
fendant be preſent in court. 29 


New trial in quo warranto refuſed; 
motion being made three years 


after the trial, and no reaſon aſ- 
ſigned why application was not 
made ſooner. 1 113 


e 


